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PREFACE

Over the last few years, dealing with enpl oyees who have
performance or conduct deterioration conplicated by an al cohol,
drug or enotional problem has becone increasingly confusing and
conplicated. Case |aw has been changing dramatically. New | aws,
such as the Drug-Free Wrkplace Act and the Amnericans with
Disabilities Act, have al so changed the way these cases are

handl ed.

The O fice of Personnel Managenent (OPM responded by creating
draft guidance on handling these types of cases as well as a
docunment to hel p make sense of the case |law. They next began a
di al ogue with a nunber of Federal agencies to present their
products. In HHS, the Enployee Relations (ER) staff and the
Enpl oyee Assi stance Program (EAP) Director's office first becane
involved in these discussions. There was so nuch interest and
concern about the subject that a neeting of just HHS ER and EAP
personnel in Washington was held in 1992.

The neeting was a success. There is a great deal of interest in
handl i ng these types of cases correctly and consistently. There
was al so a | ot of conpassion for hel pi ng val uabl e enpl oyees
return to full productivity. Most inportant, there was a sincere
desire to work cooperatively on these matters. But the neeting
al so pointed out very clearly the | ack of understandi ng about
what each office does and about the best ways of dealing with

t hese types of situations.

One of the suggestions fromthe neeting was that HHS devel op a
manual on this issue. The EAP took responsibility for organizing
t he product, which is found on the follow ng pages. This nmanual

i ncorporates not only the draft gui dance created by OPM staff,

but provides nore information on the |laws and regul ati ons
affecting the EAP and ot her personnel offices, on nental health

i ssues not related to substance abuse, and on resources avail abl e
to assist with these topics.

This docunent will be updated as necessary, to reflect current
case law and legislation. It is hoped that this wll be a useful
tool for assisting the EAP, LR EEO and ER communities in worKking
as partners with enpl oyees experiencing work and personal

pr obl ens.



EAP AND PERSONNEL GUI DANCE
WA4444444444444440444044844444448444444444444444444444444444444441

PREFACE. . . .

CHAPTER 1:

CHAPTER 2:

CHAPTER 3:

CHAPTER 4:

TABLE OF CONTENTS

PAGE

.............................................. i
RELEVANT LAWS AND REGULATI ONS
UNIT 1: Anericans with Disabilities Act and

the Rehabilitation Act of 1973........ 1-1
UNIT 2: Drug-Free Workplace................... 1-3
UNIT 3: Confidentiality....................... 1-4
UNI T 4: Standards of Ethical Conduct.......... 1-6
UNIT 5: HHS Personnel Instruction 792-2....... 1-7

DEFI NI TI ONS AND GUI DELI NES

UNIT 1: Definition of "Individuals with
Disabilities" in the Rehabilitation
ACt . . e 2-1
UNIT 2: Definitions and Gui delines on Al cohol
and Drug Use Found in Al Laws and
Regulations.......... ... .. .. ... ...... 2-4
UNIT 3: Mental Health......................... 2-9

DI SCUSSI ON CF CASE LAW ON ALCOHOL AND DRUG
ABUSE AS HANDI CAPPI NG CONDI Tl ONS

UNIT 1: Enployee's Burdens.................... 3-1
UNIT 2: Agency's Burdens...................... 3-14
UNI T 3: Abeyance Instruments |ncluding "Last

Chance" Agreenents and Settl enent--

| ssues with Respect to their Use...... 3-27
UNIT 4: "Conditional Reenploynent"” When

Agency Has Not Accommbdat ed an

Enpl oyee' s Handi cappi ng Condition..... 3-32

SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH
PROBLEMS | NVOLVI NG SUBSTANCE ABUSE

UNIT 1: Introduction.......................... 4-1
UNIT 2: Dealing with Substance Abuse

Problems......... ... ... ... .. .. . ... ... 4-4
UNIT 3: FirmChoice........... ... ..., 4-16
UNIT 4: Last Chance Agreenents and O her

Del ayed Di sciplinary Approaches....... 4-18
UNIT 5: Sanple Language....................... 4-22
UNI T 6: Suggestions for Assistance in



Rehabilitative Efforts



EAP AND PERSONNEL GUI DANCE
WAA44444444444444044044844444444444444444444444444444444444444441

TABLE OF CONTENTS ( CONTI NUED)

CHAPTER 5: SOVE COWMENTS ABOUT REASONABLE ACCOVMODATI ON
AND OTHER MENTAL HEALTH PROBLEMS

UNIT 1: What i s Reasonabl e Accommbdati on?.....
UNIT 2: EAP Role...... ... . . . . . ..

CHAPTER 6: RESOURCES AND ADDI Tl ONAL | NFORMATI ON

UNIT 1: Who to Contact for Mre Information

on the HHS EAP, Personnel

Instruction 792-2, or this

Document .. ........ ...
UNIT 2: Who to Contact for More Information

on the Anericans with Disabilities

Act or the Rehabilitation Act.........
UNIT 3: Who to Contact for Mdre Information

on the Drug-Free Wirkplace............
UNIT 4: Who to Contact for Mdre Information

on Confidentiality Issues.............
UNIT 5: Who to Contact for More I nformation

on the Standards of Ethical Conduct...
UNIT 6: Who to Contact for O her General

(Non-HHS) EAP Information.............

APPENDI CES
APPENDI X A: HHS EAP Administrators............

APPENDI X B: Definitions of Frequently Used
Terms. ...

PAGE



CHAPTER 1: RELEVANT LAWS AND REGULATI ONS

| NTRODUCTI ON

A nunber of laws and regul ations influence the way in which
enpl oyees havi ng personal problens such as substance abuse,
stress, and fam |y concerns are handl ed by supervisors, the
Enpl oyee Assi stance Program (EAP), Enpl oyee Rel ations (ER) and
ot her personnel (such as EEO) and union specialists. They are
briefly described in this section. How these |aws and

regul ations affect the EAP and the programis relationship to
other offices will be discussed in |later chapters.
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CHAPTER 1: RELEVANT LAWS AND REGULATI ONS
UNIT 1: AVMERI CANS W TH DI SABI LI TI ES ACT AND THE REHABI LI TATI ON
ACT OF 1973

A: CONTENT AND RELATI ONSHI P OF ACTS TO FEDERAL GOVERNMENT

On July 26, 1990, Congress passed Public Law 101-336, "The
Anmericans with Disabilities Act" (ADA). The ADAis a
conprehensive anti-discrimnation statute that prohibits

di scrimnation against individuals with disabilities in private
and state and | ocal governnent enploynent, and in the provision
of public accomodations, public transportation, state and | ocal
gover nnent services, and tel econmunications. The purposes of the
ADA are to provide a clear national nmandate to end discrimnation
against individuals with disabilities (physical and nental) and
to provide strong, consistent, enforceable standards prohibiting
di scrim nation agai nst such individuals. (Sec. 2(b) (1)(2)).

The ADA consists of five titles. Title | prohibits enpl oynent

discrimnation. Title Il applies to public services provided by
state and | ocal governnent, and in particular to transportation
provi ded by public agencies. Title Ill applies to public
accommodations. The fourth title requires tel ephone conpanies to
provi de services that will enable persons with hearing

inpai rments to communicate freely. Title V contains
m scel | aneous provi sions, including anendnents to the
Rehabilitation Act of 1973.

For the nost part, the Federal Governnent is exenpt fromthe ADA
It is already covered by simlar nondiscrimnation requirenents
and additional affirmative enpl oynent requirenents under Section
501 of the Rehabilitation Act of 1973. However, the ADA, in
Title V, does nake one change to the Rehabilitation Act. Bel ow
is a description of the anmendnent.

B: EMPLOYEES WHO USE DRUGS | LLEGALLY

Current illegal use of drugs is not a protected disability under
the Rehabilitation Act. This includes people who use
prescription drugs illegally as well as those who use ill egal
drugs. However, people who have been rehabilitated and do not
currently use drugs illegally, or who are in the process of
conpleting a rehabilitation program my be protected. Enployees
may al so be protected because of other disabilities (other than
drug use). The new | anguage al so allows for enployers to test
for drug use or inplenent other procedures and policies to ensure
that individuals are no | onger engaging in drug use. Chapter 2
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di scusses these issues (including the issue of disciplining
enpl oyees solely for their drug use) in nore detail.

C. EMPLOYEES WHO USE DRUGS | LLEGALLY AND ALSO HAVE ANOTHER
HANDI CAP

Nei ther the |law nor EEOCC s 29 CFR 1614 are clear on the status of
an individual who is handi capped and is also an illegal user of
drugs. These enpl oyees nmay continue to be consi dered handi capped
under the Rehabilitation Act.

Wil e current drug users are not protected by the new | anguage, a
person who i s handi capped by al coholism continues to be covered
by the Rehabilitation Act if he or she is a qualified handi capped
per son.

D: MENTAL | MPAI RVENT

Persons with nental inpairnments continue to be covered under the
Rehabilitation Act. The inpairnment nust, as any other
disability, substantially limt one or nore magjor life
activities. There nust also be a record of the disability and

t he enpl oyee nust be regarded as having such an i npairnent.
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CHAPTER 1: RELEVANT LAWS AND REGULATI ONS
UNIT 2: DRUG FREE WORKPLACE

A: EXECUTI VE ORDER ESTABLI SHI NG THE DRUG FREE WORKPLACE
On Septenber 15, 1986, President Reagan signed Executive O der

12546, establishing the goal of a drug free federal workplace.
The order nmade it a condition of enploynent for all federal

enpl oyees to refrain fromusing drugs illegally on or off-duty.
The Executive Order recogni zed that illegal drug use is seriously
inpairing a portion of the national workforce, resulting in the

| oss of billions of dollars each year. It also states that as

the | argest enployer in the country, the federal governnment has a
conpelling interest in establishing reasonabl e conditions of
enpl oynent, including the prohibition of illegal drug use.

B: | MPLEMENTATI ON OF THE EXECUTI VE ORDER

On July 11, 1987, Congress passed P.L. 100-71, the Suppl enental
Appropriations Act of 1987, Section 503, of which concerned the
i npl enment ati on of Executive Order 12546. This legislation
established requirenents for uniformty anong federal agency
drug-free workpl ace plans, reliable and accurate drug testing,
confidentiality of drug test results, and centralized oversi ght
of the federal governnment's drug testing program |In keeping
with these nmandates, HHS published a plan for a drug free

wor kpl ace anong its enpl oyees.

The Enpl oyee Assi stance Programwas given an inportant role in
the functions |isted above. The Executive Order required that
each agency have an EAP to provi de education, counseling and
referral to rehabilitation

1-3



CHAPTER 1: RELEVANT LAWS AND REGULATI ONS
UNI' T 3: CONFI DENTI ALI TY

A LAWS AND REGULATI ONS COVERI NG EAP RECORDS

The confidentiality of EAP records and i nformation about

enpl oyees who use the programis protected by Federal |aw and
regul ation. The Privacy Act of 1974 covers all records
mai nt ai ned by the EAP. EAP records of clients with al cohol and
subst ance abuse problens are subject to extra restrictions, the
"Confidentiality of Al cohol and Drug Abuse Patient Records”
regul ations (42 CFR Part 2), as anended in 1987.

Basically, these laws and requlations prohibit the unauthorized
di sclosure of any informati on about enployees who use the EAP.
Except where disclosure without consent is allowed (see bel ow),
t he enpl oyee's witten consent nust be obtained before any

rel ease of information can be nmade. This includes all releases,
i ncl udi ng those to supervisors, enployee relations staff,
treatment facilities, and famly nenbers, wthout regard to the
type of problemthe individual is experiencing. Witten consent
nmust al ways be voluntarily given.

B: DI SCLOSURES PERM TTED W THOUT EMPLOYEE CONSENT

Certain disclosures of information may be nmade w t hout the
enpl oyee' s consent. They are:

o when the disclosure is allowed by a court order or the
Department of Justice in certain litigation situations

o when the disclosure is nmade to nedi cal personnel in a
medi cal energency

0 when the disclosure is made in a non-identifiable formto
qual i fied personnel for research, audit or program
eval uation

oto a private firm individual or group providing EAP
services contractual ly.

C. I NFORVATI ON NOT PROTECTED BY THE LAWS AND REGULATI ONS

There are also certain kinds of information that are not
protected by the | aws and regul ati ons di scussed above. They are:

o information about a crine commtted by a client at the EAP
or against any person who works for the EAP or about any
threat to conmt such a crine
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o information on crines that may harm ot her peopl e or cause
substantial property damage, as |long as the EAP does not
identify the client as an al cohol or drug user

o information about suspected child abuse or negl ect which
must be reported under State |law to appropriate State or
| ocal authorities

o confirmation about whether or not a client nmade or kept
EAP appoi ntnments during duty hours or on sick | eave may be
given to the client's direct supervisor

o confirmation of a verified positive drug test result
(under the Drug-Free Wrkplace Program.

D. SECONDARY DI SCLOSURE PRCHI BI TI ON

Federal confidentiality rules prohibit the person receivVving
confidential information from making any further disclosure of
the information. A secondary disclosure of the information may
be made, however, if it is expressly permtted by the witten
consent of the person to whomit pertains.

Consent for secondary disclosure nust be obtained on a correctly
formatted form An officially approved sanple can be obtai ned
fromthe EAP. In addition, persons who receive confidential
information nmust be infornmed in witing about the prohibition on
secondary di scl osure.
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CHAPTER 1: RELEVANT LAWS AND REGULATI ONS
UNI'T 4: STANDARDS OF ETHI CAL CONDUCT

A: GENERAL DESCRI PTI ON OF THE STANDARDS OF ETHI CAL CONDUCT
Job conduct problenms sonetinmes occur as a result of an enpl oyee's

personal problem In these instances, the Standards of Ethical
Conduct may i nfluence deci sions nmade about the conduct.

The Standards of Ethical Conduct were pronul gated by the Ofice
of Governnment Ethics (nbst recently in February 1993) to ensure
t hat the business of Federal agencies is conducted effectively,
obj ectively, and w thout inproper influence or the appearance of
i nproper influence. The standards also attenpt to ensure that
Gover nment enpl oyees are persons of integrity and observe high
standards of honesty, inpartiality, and behavior.

B: RELATI ONSHI P OF STANDARDS OF ETHI CAL CONDUCT TO ALCOHCOL AND
DRUG USE

The standards are particularly relevant to the EAP for issues
related to al cohol and drug use. Being intoxicated or
possessing, distributing, or using narcotics or dangerous drugs
is prohibited at the workplace. Violations of these regul ations
may be the cause for disciplinary action which could be in
addition to other penalties prescribed by the |law. The type of
di sciplinary action to be taken is determned in relation to the
violation and nay go as far as renoval.
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CHAPTER 1: RELEVANT LAWS AND REGULATI ONS
UNIT 5: HHS PERSONNEL | NSTRUCTI ON 792-2

A: GENERAL DESCRI PTI ON OF THE EAP PQOLI CY

HHS policy related to the EAP is found in Personnel Instruction
792-2. The nost current version was signed by the Assistant
Secretary for Personnel Adm nistration on April 23, 1990.

This policy is inportant for a nunber of reasons. It outlines
the scope of the program and the various services provided. It
fully describes | eave usage and job security in relation to an
enpl oyee's use of the EAP. The policy strongly supports
confidentiality and details the laws and regul ati ons which apply
to this issue.

The policy also outlines the procedures to follow for making
formal and informal supervisor referrals to the EAP, including
the role of Enployee Relations. Staff qualifications and ot her
staffing i ssues are described. Finally, the EAP's integration
with the Departnent's Drug-Free Wrkplace is outlined.

B: PURPOSE AND AUTHORI TY OF THE EAP

The EAP in HHS was devel oped a nunber of years ago to address
deficient enpl oyee work performance, conduct, attendance,
reliability, or safety resulting from personal problens.

Personnel Instruction 792-2 acknow edges that when personal

probl ens are effectively dealt with and treated, affected

enpl oyees are expected to becone healthier, better adjusted

i ndividuals, who are likely to performnore productively in their
| obs.

The Conprehensi ve Al cohol Abuse and Al coholism Preventi on,

Treat nent and Rehabilitation Act of 1970 (P.L. 91-616) and the
Drug Abuse Treatnent Act of 1972 (P.L. 92-255) authorized Federal
agencies to provide appropriate al cohol and drug abuse services
for civilian enployees. P.L. 79-658, 5 U.S.C., Section 7901,

al so authorized heads of Departnments to establish health service
prograns to pronpte and nmi ntain the physical and nental fitness
of enpl oyees.

In 1986, the Omi bus Drug Enforcenent, Education, and Control Act
(P.L. 99-570) was enacted. That |aw reiterated Congressional
concern about the prevention of illegal drug use and the referral
for treatnment of Federal enployees who use drugs. (5 U S. C
Section 7361, et seq.) Also in 1986, Executive O der 12564
established further requirenents for agencies and enpl oyees in
order to obtain a drug-free Federal workplace. Section 503 of
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P.L. 100-71 (1987) was enacted to establish requirenents for

i npl emrentation of the Executive Order. The EAP was given a nmjor
role in each of these.

C. ROLES AND RESPONSI BI LI TI ES

Personnel Instruction 792-2 outlines the roles and
responsibilities of HHS staff in relation to the EAP. The

Assi stant Secretary for Personnel Adm nistration (ASPER) is
responsi bl e for oversight and inplenentati on of the Departnent's
EAP, for the devel opnent of the programis policy and guideli nes,
and for the evaluation of the program The Director, EAP,

assi sts the ASPER i n acconplishing these objectives.

EAP Adm ni strators have responsibility for the day-to-day EAP
operations within their assigned organi zational or regional
jurisdictions. They usually manage the EAP in one of three ways:
1) with an in-house staff of professional EAP counselors; 2) as
part of a Federal EAP consortium (usually sponsored by PHS); and
3) by nonitoring their own contractual EAP providers.

Personnel Instruction 792-2 also outlines the responsibilities of
the Operating Divisions, Regional Drectors, Servicing Personnel
O fices, supervisors, personnel staff, unions, health unit staff,
and physical security personnel.
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CHAPTER 2: DI SCUSSI ON OF DEFI NI TI ONS AND GUI DELI NES

| NTRODUCTI ON

In the previous chapter, a nunber of |aws, regulations and
policies which influence the handling of enployees wth personal
probl ens were described. 1In this chapter, the reasons why they
are inportant will be discussed. This will include their
relationship to case |law, how they inpact the EAP, and guiding
definitions which have arisen fromthe I aws and regul ati ons.

NOTE: READERS SHOULD BE CAUTI ONED THAT ANY NEGOTI ATED AGREEMENTS
AND AGENCY POLI Cl ES/ PRACTI CES MUST BE TAKEN | NTO CONSI DERATI ON
WHEN APPLYI NG THE GUI DANCE I N THI S CHAPTER
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CHAPTER 2: DEFI NI TI ONS AND GUI DELI NES
UNIT 1: DEFINITION OF "I NDI VIDUAL WTH A DI SABI LI TY" I N THE
REHABI LI TATI ON ACT

A: GENERAL DESCRI PTI ON OF THE DEFI NI TION' S THREE PARTS

When nmeki ng a determ nati on about whether an enpl oyee is
protected by the Rehabilitation Act, it may be hel pful to know
who is considered a "qualified individual wwth a disability." The
definition has 3 parts, which reflect the specific types of

di scrimnation usually experienced by people with disabilities.

Under the Rehabilitation Act (and the Anericans with Disabilities
Act) an individual with a disability is one who has:

0 a physical or nental inpairnment that substantially limts
one or nore major life activity;

0 a record of such an inpairnment; or
o i s regarded as having such an inpairnent.
B: PART 1 OF THE DEFI NI TI ON
Definition of a Mental |npairnent Under Part 1

A nental inpairnment (which is what the EAP is typically concerned
with) is defined as "any nmental or psychol ogi cal disorder such as
mental retardation, organic brain syndrone, enotional or nental
illness, and specific learning disabilities.” The |aw does not
attenpt to list all possible inpairnments. A person's inpairnment
is determned without regard to any nedication that s/he nmay use.
For exanpl e:

A person who has a mmjor depressive disorder and uses a drug
to control its effects would be considered to have an

i mpai rment, even if the nmedication reduces the inpact of

t hat i npairnent.

The EEQCC, in its technical assistance manual for inplenenting the
Anrericans with Disabilities Act (ADA) further clarifies the above
definition. "A physical condition that is not the result of a
physi ol ogi cal disorder, such as pregnancy, or a predisposition to
a certain disease, would not be an inpairnment. Simlarly,



personality traits such as poor judgenent, quick tenper or

i rresponsi bl e behavior, are not thensel ves inpairnents.

Envi ronnmental , cultural, or econom c di sadvantages, such as | ack
of education or a prison record also are not inpairnents.” They
give the foll ow ng exanpl e:

"A person who can not read due to dyslexia is an individual
wth a disability because dysl exia, which is |earning
disability, is an inpairnent. But a person who cannot read
because she dropped out of school is not an individual with
a disability because | ack of education is not an

i npai rnment . "

The EEOC manual al so says, "stress and depression are conditions
that nmay or may not be considered inpairnents, dependi ng on

whet her these conditions result froma docunented physi ol ogi cal
or nmental disorder."” The exanple they provide is:

"A person suffering fromgeneral "stress" because of job or
personal |ife pressures would not be considered to have an

i npai rment. However, if this person is diagnosed by a
psychiatrist as having an identifiable stress disorder, s/he
woul d have an inpairnent that may be a disability."

O her Comments about | npairnents

Since the EAP often assists persons with AIDS, it is inportant to
note that the Rehabilitation Act does cover persons wth

cont agi ous di seases. The Suprene Court ruled that an individual
Wi th tubercul osis which affected her respiratory system had an

i npai rment under the Rehabilitation Act.

"However, although a person who has a contagi ous di sease may be
covered by the [Rehabilitation Act], an enployer would not have
to hire or retain a person whose contagi ous di sease posed a
direct threat to health or safety, if no reasonabl e accommbdati on
could reduce or elimnate this threat."

Persons who currently use drugs illegally are not protected by
the Rehabilitation Act. This area will be discussed in nore
detail in a later section.

C. PARTS 2 AND 3 OF THE DEFI NI TI ON ( COVERS THOSE WHO MAY OR MAY
NOT HAVE A DI SABI LI TY BUT WHO MAY BE SUBJECT TO
DI SCRI M NATI ON)

Thus far, the discussion has focused on the first part of the
definition of an "individual with a disability", which protects
peopl e who currently have an inpairnment that substantially limts
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a mpjor life activity. This section focuses on the second and
third parts of the definition which protect people who nmay or may
not actually have such an inpairnment, but who may be subject to
di scrim nation because they have a record of or are regarded as
havi ng such an i npairnent.

Record of an I npairnent

The second part protects people who have a history of a

di sability, whether or not they are currently limted by the
disability. "This part of the definition also protects people
who may have been m sclassified or m sdiagnosed as having a
disability.” The EEOC gives the foll ow ng exanpl e:

"A job applicant fornerly was a patient at a state
institution. Wen very young, she was m sdi agnosed as being
psychopat hic and this m sdi agnosis was never renoved from
her record. If this person is otherwise qualified for a

j ob, and an enpl oyer does not hire her based on this record,
t he enpl oyer has violated the [ Rehabilitation Act]."

Regarded as Substantially Limted

The third part of the definition describing who is disabled
protects people who are not substantially limted in a mgjor life
activity but who have discrimnatory actions taken because they
are perceived to have such a limtation. This part protects
peopl e fromdi scrimnati on based on nyths, fears and stereotypes
about disability, which occur even when a person does not have a
substantially limting inpairnent.

This type of discrimnation would occur in three circunstances:
1. The individual may have an inpairnment which is not

substantially limting, but is treated by the enpl oyer as
havi ng such an inpairnent.

2. The individual has an inpairnment that is substantially
[imting because of attitudes of others towards the

condi tion.

3. The individual may have no inpairnent at all, but is
regarded by an enpl oyer as having a substantially limting
I npai r nent .

The EEOC manual provides this exanple:

"An enpl oyer discharged an enpl oyee based on a runor that
the individual had HV di sease. This person did not have
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any inpairnent, but was treated as though she had [one]."
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CHAPTER 2: DEFI NI TI ONS AND GUI DELI NES
UNI'T 2: DEFI NI TI ONS AND GUI DELI NES ON ALCOHOL AND DRUG USE
FOUND I N ALL LAWS AND REGULATI ONS

| NTRODUCTI ON

An enpl oyee's use of al cohol and/or drugs is a concern in all of
the Iaws and regul ati ons described in Chapter 1. In this
section, the ways in which each deal with al cohol and drug use
are discussed as well as any rel ati onshi ps between the | aws and
regul ations on this topic.

A: REHABI LI TATI ON ACT
Definition of a "Drug"

The recent anmendnents to the Rehabilitation Act specifically

excl ude individuals who currently use drugs illegally when an
enpl oyer takes action because of their continued use of drugs.
Thi s includes people who use prescription drugs illegally as well
as those who use illegal drugs. (29 U S.C., Section 706

(8)(F)(iii))

The term "drug" nmeans a controll ed substance, as defined in
schedul es | through V of section 202 of the Controlled Substances
Act. The term"illegal use of drugs" neans the use of drugs, the
possession or distribution of which is unlawful under the
Control |l ed Substances Act. The term does not include the use of
a drug taken in accordance with the directions and under the
supervision of a licensed health care professional.

Definition of "Current Drug Use"

EECC gui dance does not provide a strict definition of "current™
drug use. Their manual states, "current drug use neans that the
illegal use of drugs occurred recently enough to justify an

enpl oyer's reasonabl e belief that involvenment with drugs is an
ongoing problem It is not limted to the day of use, or recent
weeks or days, in terns of enploynent action.” It is determ ned
on a case-by-case basis. Therefore:

"An applicant or enployee who tests positive for an illegal
drug cannot imedi ately enter a drug rehabilitation program
and seek to avoid the possibility of discipline or
termnation by claimng that s/he is in rehabilitation and
is therefore not a current illegal drug user.”

Whi ch Drug Users are Protected by the Rehabilitation Act
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Persons addicted to drugs, but who are no |onger using drugs
illegally and are receiving treatnent for drug addiction or have
been rehabilitated successfully, are protected from

di scrimnation on the basis of past drug addiction. The
followng is an exanpl e provided by EECC

An addict who is currently in (or has successfully

conpl eted) a drug rehabilitation programand has not used
drugs illegally for some tine may be protected agai nst

di scrimnation by the Rehabilitation Act. This person wll
be protected because s/he has a history of addiction.

"A rehabilitation program may include in-patient, out-patient,
or enpl oyee assi stance prograns, or recognized sel f-help prograns
such as Narcotics Anonynous."

"I ndividuals who are not illegally using drugs, but who are
erroneously perceived as being addicts and as currently using
drugs illegally, are protected..."” The following is an exanple

of how this type of discrimnation may occur:

"If an enpl oyer perceived soneone to be addicted to illegal
drugs based upon runor and the groggy appearance of the

i ndi vidual, but the runor was fal se and the appearance was a
side-effect of a lawfully prescribed nedication, this

i ndi vidual would be "regarded as" an individual with a
disability (a drug addict) and would be protected from

di scrim nation based upon that fal se assunption..."

In the above exanple, the enployer perceived the person to be a
drug addict and thus may have discri m nated agai nst the person.
However, if the sane enpl oyee behavi or occurred and the
supervisor sinply perceived it as social drug use, the person
woul d not be regarded as an individual with a handi cap and woul d
not be protected by the Rehabilitation Act.

Protection for Al coholics

The ADA (and therefore the Rehabilitation Act) did not change the
definition of "individual with a disability" with respect to

enpl oyees handi capped by alcoholism As in the past, these

enpl oyees may still be offered protection.

However, an enployer may discipline, discharge or deny enpl oynent
to an al coholic whose use of al cohol adversely affects job
performance or conduct to the extent that s/he is not able to
performessential job functions. Note that case |law on penalty
determ nation holds that an agency's choice of penalties should
consi der factors such as the prospect for rehabilitation, the
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nature of the offense, and the agency's assistance or failure to
assi st the individual.

B: DRUG FREE WORKPLACE ( DFW
| nt roducti on

The Drug- Free Wrkplace (DFW novenent, and its subsequent | aws

and gui del i nes, have had a major inpact on the HHS EAP. It al so
has had an influence on many of the other |aws and regul ations
mentioned in Chapter 1. The DFWs relationship to these will be

di scussed in this section, as well as sone other inportant points
about the DFWitself.

Rel ati onshi p Between the DFWand the Rehabilitation Act |ncl uding
Drug Testi ng

The recent anendnents to the Rehabilitation Act nmake it clear

t hat enpl oyers may adopt or adm ni ster reasonable policies and
procedures, including but not limted to drug testing, to ensure
that an individual is no |onger engaging in the illegal use of
drugs. The ADA goes further than the Rehabilitation Act in
expl ai ning the issue of drug and al cohol use in the workpl ace.
The ADA states that an enployer may prohibit the illegal use of
drugs and the use of al cohol at the workplace; may require that
enpl oyees not be under the influence of alcohol or be engaging in
the illegal use of drugs at the workplace; and may require that
all enpl oyees behave in conformance with the requirenents

est abl i shed under the DFW Act of 1988.

The ADA al so takes a neutral stand on drug testing. Such tests
are neither encouraged, authorized nor prohibited. The results
of drug tests may be used as a basis for disciplinary actions.
Drug tests are not considered nedi cal exam nations by the ADA.

Rel ati onshi p Between DFW and EAP (I ncl udi ng EAP Responsibilities)

The DFWs relationship to the EAP is described in the HHS DFW
plan as well as Personnel Instruction 792-2. The HHS DFW Pl an
(which is based on the legislation outlined in Chapter 1) gives a
great deal of responsibility to the Departnment's EAP. Briefly,
the EAP's basic DFWresponsibilities are:

1. Provide counseling and assistance to enployees in their
efforts to overcone current drug use and refrain fromfuture
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use as well as to supervisors and managers in dealing with
their enployees' illegal drug use. This shall include:

o conpleting a Job Rehabilitation Contract for
every enpl oyee referred to the EAP through the
Medi cal Review O ficer (MRO (because of a positive
drug test) or who self-refers under the provisions
of Safe Harbor (see discussion below. These wll
be devel oped with input from managenent, enpl oyee
relations, or other appropriate persons.

o nonitoring enpl oyee progress in treatnent.

o maintaining confidentiality (discussed in nore
detail bel ow).

2. Provide, to all enployees, education on drugs and their
use/ abuse.

3. Assist HHS personnel staff with orienting enpl oyees on
the DFWPlan and with training supervisors on their roles
with the Plan.

The EAP is also involved with sone procedures related to the drug
testing aspect of the DFWPlan. While the EAP is not invol ved
wth the actual drug testing program it does:

1. Receive notice of a positive drug test fromthe MRO

2. Coordinate with the MROto informthe enpl oyee's
i mredi at e supervisor of the result.

3. Provide information on availability of treatnent
resources for job applicants who test positive.

Saf e Har bor Provi si ons

Two ot her aspects of the DFWPl an are inportant for this

di scussion. One is the Safe Harbor provision. This protects an
enpl oyee fromdisciplinary actions that may be taken against an
enpl oyee found to be using drugs illegally. These enpl oyees nust
voluntarily admt the drug use before being identified through

ot her nmeans, nust conplete counseling/rehabilitation as

determ ned and nonitored by the EAP, and nust not use drugs
again. A Job Rehabilitation Contract nust be conpleted. The
Saf e Harbor provision cannot protect enployees fromdisciplinary
actions or randomtesting if they refuse to notify their
supervisors that they are seeking help for their drug probl ens.
It al so cannot protect enpl oyees who have been found to use drugs
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illegally a second tine.
Rel ati onshi p Between DFW and Confidentiality

Al t hough the sane | aws and regul ations apply to the records of
the DFW program as the EAP, there has been one exception nmade to
accommodate the drug testing part of the Plan. This exception is
that once the MRO notifies the EAP of a verified positive test
result, the enployee's i medi ate supervisor shall be contacted by
the EAP to discuss the result in order to make further
intervention plans. This may be done w thout the enployee's
written consent, except when the enployee is already seeking

assi stance for a substance abuse problemthrough the EAP. In
this event, the EAP shall attenpt to obtain the enpl oyee's
consent to discuss that fact before contacting the supervisor.

| f the enpl oyee's consent cannot be readily obtained, the EAP
shoul d contact either the EAP Director or the Departnent's DrUg
Program Coor di nator before inform ng the supervisor.

C. STANDARDS OF ETHI CAL CONDUCT: I TS VI EW ON ALCOHOL AND DRUG USE

As discussed in Chapter 1, the Standards of Ethical Conduct
prohi bit the use, possession, and distribution of drugs on the
prem ses. They al so prohibit being intoxicated at work. The
St andards vi ew these concerns as behavioral and conduct issues,
rat her than nental health problenms. As seen in the follow ng
chapter, court determ nations and other adm nistrative rulings
often differentiate between the conduct related to al cohol and
drug use and the diseases of al cohol and drug addiction.
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CHAPTER 2: DEFI NI TI ONS AND GUI DELI NES
UNIT 3: MENTAL HEALTH

A: RELATI ONSH P TO REHABI LI TATI ON ACT AND PRI VACY ACT

The gui dance on matters concerning the nental health problens
(other than al cohol and drug addiction) of enployees is a little
nmore sketchy. As nentioned above, the Rehabilitation Act does
prohi bit discrimnation against persons with nental inpairnents.
Al so, the Privacy Act does mandate the confidentiality of
informati on regardi ng the nental health problens of enployees,

al though it is not as strict as the regul ations covering the
records of enployees with al cohol and drug problens.

[In an attenpt to bring these discrepancies into conformty with
each other and on the advice of OGC, Personnel Instruction 792-2
does indicate that all records of the EAP will be treated the
sane. This is because if the EAP naintai ns separate al cohol/drug
records, those enpl oyees having al cohol or drug problens woul d be
identified as having such problens by their file |ocations, which
is prohibited by 42 CFR Part 2.]

B: OTHER MENTAL HEALTH CONCERNS

Al t hough certain nental health problens (such as conpul sive
ganbling) were excluded by the ADA, the anendnents to the
Rehabilitation Act did not include such |anguage. In HHS, these
mental health concerns, while excluded by the ADA, are still a
primary focus of the EAP and its policy, Personnel Instruction
792-2. Al of the EAP services provided to enployees with

al cohol and drug probl ens have been expanded over tine to include
all enotional problens.

Al t hough | egi sl ati ve gui dance on nental health probl ens has been
limted, case history and experts on the ADA and the
Rehabilitation Act have provided the field with sone help in
handl i ng enpl oyees wth these types of problens.
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CHAPTER 3: DI SCUSSI ON OF CASE LAW ON ALCOHOL AND DRUG ABUSE AS
HANDI CAPPI NG CONDI TI ONS

| NTRODUCTI ON

As seen in the previous discussion, there is a great deal to know
about handl i ng enpl oyees with all kinds of enotional problens,

but particularly those with al cohol and drug abuse. Because of
the nature of the disciplinary review process in the Federa

Gover nment, agenci es have not been able to count on consistency,
even when the facts of the cases seemsinmlar. Understandably,
everyone has sone hesitancy dealing with these issues.

Cynthia Field, of the Ofice of Personnel Managenent (OPM, has
prepared a staff paper on the issue of substance abuse (the vast
majority of cases are in this area) as it relates to case | aw.
This paper follows. It sets out the case | aw on substance abuse
as a handi capping condition as it has evolved in the |last few
years before MSPB, EEOC and the courts, and provides an

anal ytical framework for agencies when they are considering
courses of action. The franmework reflects first the enpl oyee's
burdens, with illustrative cases, and then outlines the burdens
t he agency nust carry, again with illustrative cases.
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CHAPTER 3: DI SCUSSI ON OF CASE LAW ON ALCOHOL AND DRUG ABUSE
AS HANDI CAPPI NG CONDI TlI ONS
UNIT 1: EMPLOYEE' S BURDENS

A: ESTABLI SHI NG THAT ALCOHOL OR DRUG ABUSE IS A HANDI CAPPI NG
CONDI Tl ON

Prior to the Board's decision in McCaffrey v. U S. Postal
Service, MSPB Dkt. No. PH07528610112, 36 MS.P. R 234 (1988),
enpl oyees had only to nake a general showing of a problemwth

al cohol or drug use to establish that they were covered under 29
US C 8 501 and thus entitled to reasonabl e accommodati on of
their handi cap. Downing v. Departnent of the Navy, MSPB Dkt. No.
AT07528110777, 16 MS.P.R 388 (1983) held that enployees did not
need to show nore than the exi stence of drinking problens in
order to establish that their alcohol conditions were within the
meani ng of the Rehabilitation Act. Avritch v. Departnent of the
Navy, MSPB Dkt. No. DC04328210548, 27 M S.P.R 542 (1985) held
that there was no basis for requiring a nedical diagnhosis to
establish alcoholism In Avritch, information such as drinking
during work hours, stunbling gait, slurred speech, sleeping at

t he desk, shaky hands, and odor of al cohol on the breath was
sufficient for the Board. Avritch is still useful to determ ne
when an enpl oyee is "under the influence."

McCaf frey changed the rules, insofar as the Board' s consi deration
of an enpl oyee's claimof al coholismor drug addiction as a

handi cappi ng condition. In that case, the Board found that

previ ous cases did not put appellants on notice of what is
necessary to establish a handi cap of drug or al cohol abuse before
the Board, and stated that it was offering "the follow ng
specific guidance to the adm nistrative judge and the parties
concerning this issue." The Board stated that there nust be a
careful consideration of whether enpl oyees are sinply drug or

al cohol users, who are not handi capped even though they may be
intoxicated at the tinme of the m sconduct or performance problem
or whether they are al cohol or drug abusers who are addicted to a
substance and therefore suffer froma handi cappi ng condition. It
poi nted out that the intent of both the Rehabilitation and

Al cohol and Drug Abuse Acts was to provide assistance to

enpl oyees who have |ost the ability to control their behavior
because of the long-termeffects of alcohol or drug use. It was
not to "protect those who m suse al cohol and drugs occasionally,
but who retain control of their actions and nust be held
accountable.” Congress recognized this distinction between
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occasi onal use and addiction when it defined addict in several
provi si ons of |aw.

The Board held that in order to establish that the use of al cohol
or drugs constituted a handi cappi ng conditi on of substance abuse
or addiction covered by the Rehabilitation Act of 1973, enpl oyees
must show nore than the nere m suse of al cohol or drugs
occasionally. They nust provide their own evidence on their
patterns of substance use and the effect on thensel ves; evidence
fromexperts in the field as to whether their patterns of

subst ance use along with other synptons denonstrated by the

enpl oyees constitute the handi cap of substance abuse. Testi nony
by the appellants and their famlies, friends, and coworkers can
be hel pful but not usually sufficient initself to prove

subst ance dependence. Appellants nust present expert evidence of
drug or al cohol dependence at the tinme of the m sconduct | eading
to the agency action. This expert evidence can include objective
clinical findings (test results, observation of physical signs;
medi cal di agnoses based on eval uation; and eval uati on and
assessnent by nonnedi cal experts in the field of drug
rehabilitation). However, these expert opinions nust be nore
than conclusory statenents and indicate the factors on which they
are based. A recent decision by EECC rei nforces these hol di ngs,
since it held that an enpl oyee who fornerly used drugs was not a
handi capped person covered by the Rehabilitation Act:

"The evidence in the record is |imted to appellant's
assertion that he fornmerly used or abused drugs. At the
tinme the events at issue arose, current drug abusers were
within the protection of the Rehabilitation Act. [See bel ow
for a discussion of ADA changes to the Rehabilitation Act.]
The Act was not intended to protect those who m sused drugs
on an occasional basis. The record contains no evidence

t hat appell ant ever displayed signs of dependency or

addi ction, or that he was unable to control his actions by
virtue of his drug use. Further, appellant did not submt

any evi dence docunenting a drug addiction.” Branch v.
Coughlin (U S. Postal Service), EEOC Dkt. No. 01920807, June
12, 1992.

Not e, however, the holding in Terry v. Departnent of the Navy,
MSPB Dkt. No. SF07528710394, 39 M S.P.R 565 (1989), a case that
concerned an agency's obligations to consider reasonable
accommodat i on before renoving an enpl oyee, not the enpl oyee's
burden of proof of an alleged handi cappi ng condition before the
Board. (The Board noted that the report of treatnment in an

al cohol and drug dependency programthe enpl oyee gave the agency
at the time of her oral reply woul d have been sufficient to
establish a claimof drug dependence had she nmade that claim)
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See section bel ow concerning the agency's know edge of a
handi cap.

A new factor has been introduced into the consideration of

al cohol or drug abuse as a handi capping condition, that is, the
Anmericans with Disabilities Act (ADA), which was enacted on July
26, 1990. The Act anended 29 U . S.C. § 706(8) of the
Rehabilitation Act of 1973 to provide that the term "i ndi vi dual
wi t h handi caps” no | onger includes "an individual who is
currently engaging in the illegal use of drugs." The
interpretation of "currently engaging” in illegal drug use in the
Conference Report on the Act, and cited in EECC s proposed

regul ations for the private sector (F.R Volune 156, No. 40,
February 28, 1991), is that the termis not intended to be
limted to the use of drugs on the day of an incident for which
t he agency takes action. An enployee who has used il egal
substances within a few weeks, perhaps a nonth, nmay be consi dered
to be actively engaging in this use. An interpretation of
"current" wll be determ ned on a case by case basis. Only

enpl oyees who have successfully rehabilitated and are no | onger
using illegal drugs, are currently in a rehabilitation program

W t hout further use, or have been erroneously regarded as
engaging in illegal drug use are now covered under the
Rehabilitation Act. The Federal Labor Relations Authority (FLRA)
al so i ssued a decision (AFGE v. Departnent of Health and Human
Services, 43 FLRA No. 114, February 6, 1992) pointing out that
one proposal by the union was nonnegoti abl e because it woul d bar
the agency fromrenoving illegal drug users who have entered
rehabilitation prograns, although the ADA excl udes current
illegal users of drugs from coverage as handi capped persons.

Wth its April 10, 1992 publication of final regulations on EECC
procedures (Part 1614, effective October 1,1992), the Conmm ssion
has specifically cited the ADA in redefining "individual with
handi caps” so it no longer includes current users of drugs, as
defined in the ADA. (29 CFR 1614.203(h))

Apparently, however, no change has been nmade in the Federal
sector on current use of al cohol as a handi cappi ng condition.
(See footnote 4 in Fuller v. Frank, 916 F.2d 558, 9th G r. 1990,
whi ch pointed out that the anendnent to the Rehabilitation Act
concerni ng current use of alcohol did not apply to the section
pertaining to Federal enploynent.)

B: ESTABLI SHI NG THAT THERE IS A CAUSAL CONNECTI ON BETWEEN THE
HANDI CAPPI NG CONDI TI ON AND THE M SCONDUCT OR POCR
PERFORMANCE AT | SSUE

Appel | ate deci sions on the causal connection (relationship or
nexus) between an enpl oyee's handi cappi hg condition of substance
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dependence or addiction and the m sconduct or perfornmance on

whi ch an agency's adverse or perfornmance action is based have
gradual |y but steadily inposed nore stringent tests on the

enpl oyee to show the connection. An exanple of MSPB' s earlier
and easier test for the proof of causality is Mayers v.
Government of the District of Colunbia, MSPB Dkt. No.
DC07528110403, 21 MS.P.R 144 (1985) in which the findings
suggested that where the enpl oyee nade a showing of a likely
connection and the agency did not deny the connection, the Board
woul d accept the relationship as proven. Simlarly, in Corral v.
Department of the Navy, MSPB Dkt. No. SF07528610409, 33 M S.P.R
209 (1987), the enployee testified that the weekend before the
day he was AWOL, he was on an al coholic drinking binge which
directly contributed to the AWOL, and the agency did not
controvert this testinony. Beginning with Brinkley v. Veterans
Admi ni stration, MSPB Dkt. No. SL07528610181, 37 MS.P.R 682
(1988), the Board has established, and EECC has general ly
followed, a nore critical analysis of the enployee's clains of
causation. See Unit 2:A for a nore detailed discussion of this
test. One case where an appellant net the Brinkley test is
Hol |l ey v. Departnent of Health and Human Servi ces, MSPB Dkt. No.
DC04328910338, 46 MS.P.R 80 (1990). Despite the agency's
argunents that the appellant's perfornmance was consistently
unsati sfactory, while the supervisor only occasionally snelled
al cohol on his breath, the Board noted that the enpl oyee had been
drinking before and during work hours, was in a job requiring
analytic ability and the ability to concentrate, both of which
his drinking affected. In addition, his deficient work products
were inconplete, |acked organization, were poorly witten, m ssed
significant issues, and were late, and all these exanples
"reasonably coul d have been caused by the effects of al cohol

EEQCC deci si ons have al so found a causal connection between an
enpl oyee' s handi cappi ng condition and the agency's | eave-rel ated
charges. In Barr v. Marsh (Departnent of the Arny), EEQCC
Petition No. 03890043, Novenber 17, 1989, EECC found that the
enpl oyee was handi capped by drug addi ction. The Conm ssion then
found that her use of drugs caused her to be tardy, and her AWOL
resulted from her absence while she was hospitalized for drug
addi ction. The EAP coordinator testified the enpl oyee had a
physi cal addiction to drugs that would | ead to w thdrawal .

Medi cal evidence di agnosed her as having a nmultiple dependence on
cocai ne, heroin, and PCP. The agency was aware of this

handi cappi ng condition, and did not dispute that her condition
was the cause of her |ateness and absences. The EECC found t hat
t he agency had discrim nated agai nst the enpl oyee by not
providing her with a reasonable period of |eave for her inpatient
treatment. In this case, the Conm ssion recommended a
conditional restoration pending a determ nation that Barr had
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conpleted a rehabilitation program and was abstaining from drug
use. (See Unit 4 on Conditional Reenpl oynent.)

C. ESTABLI SH NG THAT THE AGENCY KNEW OF THE EMPLOYEE' S
ALCOHCOL OR DRUG ABUSE

The enpl oyee's burden is next to show that the agency was aware
of his or her handicap. Unfortunately, the case | aw on
"reasonabl e suspicion"” is sonewhat inconsistent, ranging from
getting hints froman enpl oyee's behavior to statenents by the
enpl oyee of a problem To sone extent, this question is
addressed also in the consideration of causal connection (see
above) .

I n Edwards v. Frank, U. S. Postal Service, EEOC Dkt. No. 01893412,
March 19, 1990, the EEOCC dealt with the enployee's allegation
that, solely because of his alcoholism the agency denied him
reinstatenent after he had resigned. The agency deni ed any

know edge of his al coholism but the Conm ssion agreed with the
appel l ant that the agency had known of his handi cap and had
penalized himfor it. Despite agency denials, the enpl oyee's
peri odi ¢ unschedul ed absences during his three years of

enpl oynent, his notes fromdoctors attested to al coholism and

t he di scussion of his alcoholismin his grievances chal |l engi ng
suspensi ons based on his AWL shoul d have signaled a problemfor
the agency to investigate further. The renedy ordered was for
the agency to offer a conprehensive nedical exam nation to

det erm ne whet her the appellant was physically capabl e of neeting
the demands of the job he'd applied for. |If he was qualified and
accepted the agency's offer, he was to be given back pay. |If he
refused the offer, back pay was to cease on the day of the offer.

Fong v. Departnent of the Treasury, 705 F. Supp. 41 (D.D.C

1989), made findings on the sane issue. The enployee in this
case never told the agency of his problem and the agency did not
have enough "signs" to put it on notice of his alcoholism In
this case, a coworker told another supervisor that the enpl oyee
was havi ng probl ens which could use professional support, but
this discussion was two years before the enpl oyee's AWOL becane a
probl em and not with the supervisor who proposed his renoval.
Furthernore, his supervisors may have raised the possibility of
al cohol being a factor in discussing his situation, but did not
follow up. He also clainmed his supervisors should have snell ed
al cohol on his breath. The Court, in a detail ed discussion of
when the agency's obligations to provide accommopdati on are
triggered, first stated that it did not want to extend further
protection to those who have hidden their alcoholismfromtheir
enpl oyers. In this case, the enpl oyee mssed only a few days of
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wor k because of the al cohol problem the bulk of his absences
were caused by a | ower back problem The Court al so stated:

"[T] he Court believes that there nust be limts to the
extent to which enployers are required to ferret out and

i nvestigate possi ble cases of al coholismand then confront
their enployees with their suspicions about al coholism

Al t hough courts have stated that al cohol is a handi cappi ng
condition for which the enpl oyee should be aided, it is also
clearly not |like nost other handi caps, which are either
readily noticeable or which do not trigger denial mechanisns
in enployees. Although this Court declines to try to set an
exact standard for how nuch know edge is required to trigger
the protection for enployees suffering fromal coholism it
does conclude that defendant in the instant case did not
have enough "signs" to require that it take steps to try to
help M. Fong treat his alcoholic condition before

di scharging him"

The Court al so concluded that even though the enpl oyee's

supervi sors may have "raised" the possibility of alcoholismdid
not nean that the obligation to acconmopdate was triggered. "The
possibility of alcoholism always exists when an enpl oyee is often
absent; so are the possibilities of drug abuse, ganbling, and a
host of other things. Wthout nore evidence at the tine of

al coholism. . . the enployer should not be penalized nerely for
rai sing the issue and then dropping it for |lack of additional

evi dence. "

The MSPB, in McCaffrey v. U S. Postal Service, sets out the
anount of proof necessary to denonstrate a handi cappi ng
condition. Terry v. Departnent of the Navy, however, changed the
standard of proof by requiring agencies to consider a possible
handi cappi ng condition with a | esser anount of information:

"An agency may not sinply choose not to believe an
enpl oyee who has attenpted to verify a claimof a
handi cappi ng condi ti on based on al cohol or drug
dependency. All that an agency needs to have is a
reasonabl e suspicion of al cohol or drug abuse before
its duty to accommodate arises.” (enphasis in the
original)

MSPB has many deci si ons on what constitutes reasonabl e suspicion
of a possi bl e substance abuse problem For exanple, in Booth v.
Departnent of Health and Hunman Services, MSPB Dkt. No.
PH07528310437, 23 M S.P.R 353 (1984), the supervisor's suspicion
of a drinking problemwhich he discussed with the enpl oyee, who
then admtted the problem was enough to put the agency on

3-6



notice. The supervisor in Swafford v. Tennessee Vall ey

Aut hority, MSPB Dkt. No. AT07528110740, 18 M S.P.R 481 (1983)
had heard fromthe personnel officer that a union official had
told himthe enpl oyee had a drinking problem-enough to put the
supervi sor effectively on notice of the enployee's al coholism
However, in McG | berry v. Defense Mappi nhg Agency, MSPB Dkt. No.
SL07528110150, 18 M S.P. R 560 (1984), the enpl oyee had told no
one in his chain of conmand of his problem only the enpl oyee
assi stance counsel or, even after he received his notice of
proposed renoval

The Board has held that if an enpl oyee rai ses al coholismfor the
first time in the reply to a notice of proposed adverse acti on,
the agency is put on notice of a possible problem even if the
enpl oyee' s sinple assertion of alcoholismdoes not constitute
proof of it; see Noe v. U S. Postal Service, MSPB Dkt. No.
SF07528411002, 28 MS.P.R 86 (1985). Deskins v. Department of
t he Navy, MSPB Dkt. No. DC04328410014, 29 C.F.R 276 (1985),
reversed the agency because the enpl oyee told the oral reply
official that he had been arrested for drunk driving. The oral
reply official in addition knew that the enpl oyee drank to excess
on occasi on.

D: ESTABLI SHI NG THAT THE EMPLOYEE WAS A QUALI FI ED HANDI CAPPED
PERSON

The MSPB case | aw on "qualified handi capped individual" nmade a
maj or change with Hougens v. U S. Postal Service, MSPB Dkt. No.
PHO7528610373, 38 MS.P.R 135 (1988). Before Hougens, it was

i nconsi stent to sone extent. Kulling v. Departnment of
Transportation, F.A A, MSPB Dkt. No. NY07528210213, 20 MS.P.R
56 (1984), held that drug use by an air traffic controller left
himnot qualified to performhis duties because of the agency's
overriding concern for public safety. However, in several Board
deci sions in 1985 and 1986, the Board agreed with the appellants’
clainms that they were qualified handi capped individuals: Velie
v. Departnent of the Treasury, MSPB Dkt. No. SF07528310996, 26
MS. P.R 376 (1985) (crimnal investigator who pointed revol ver
at sheriff while drunk off duty); Marren v. Departnent of
Justice, MSPB Dkt. No. DA07528510121, 29 MS.P.R 118 (1985)
(Board Patrol agent who accepted gratuities and was convicted of
drunk driving); Friel v. Departnment of the Navy, MSPB Dkt. No.
PHO07528510142, 29 M S.P.R 216 (1985) (police officer who

t hr eat ened agency investigator wwth use of a gun); and Geen v.
Departnent of the Air Force, MSPB Dkt. No. CH07628610143, 31
MS. P.R 152 (1986) (nurse who stole and used controlled

subst ances) .

Wth Hougens v. U S. Postal Service (discussed at nore length in
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Unit 2:A), the Board established different holdings on the
question of the effect of egregi ous m sconduct on an enpl oyee's
qualification for the job, even though he or she is a handi capped
person. The Board in Hougens specifically overturned Velie,
Marren, Friel, and G een insofar as they held the appellants were
qual i fi ed handi capped i ndi vi dual s.

E: WHAT CONSTI TUTES A REASONABLE ACCOVMODATI ON?
O fer of Assistance

Ruzek v. General Services Adm nistration, MSPB Dkt. No.
SL075209017, 7 MS.P.R 437 (1981) held that in order to afford
reasonabl e accommodation to an al coholic or drug addicted

enpl oyee, the agency nust offer rehabilitative assistance and

al l ow the enpl oyee the opportunity to take sick | eave for
treatnent if necessary. This offer of assistance cannot be
limted by inproper requirenents by the agency. A case in point
here is Avritch v. Departnent of the Navy, in which the agency
requi red the enployee to sign disclosure forns before it would
allow himto enter a counseling programhe was otherwi se willing
to undertake. The Board found that the agency had not nade a
valid offer of assistance. (Agencies have successfully used | ast
chance agreenents where the enpl oyee agrees to a rel ease of
information in return for having an action held in abeyance. See
section on | ast chance and ot her abeyance instrunments in Unit 3.)

Del ay of Proposal to Take Action

Ruzek v. General Services Adm nistration also held that the
agency nust allow the enploy the opportunity to conplete a period
of rehabilitation before initiating any disciplinary action for
conti nui ng performance or conduct problens related to his or her
al coholism However, this requirenent has been superseded to
sone extent by nore recent cases which are discussed at nore

l ength in other sections.

Di scipline Less than Renoval as Acconmodati on

Hougens v. U. S. Postal Service announced a "major departure"” from
past precedent, holding that an agency may inpose "reasonabl e

di sci pline" short of renoval for acts of m sconduct while giving
t he enpl oyee an opportunity to rehabilitate. The Board in
Hougens specifically overrul ed Ruzek and sim |l ar cases insofar as
t hey prohi bited agencies frominposing any discipline pending
conpletion of a rehabilitation opportunity. |In Hougens, it ruled
that a reduction in grade to a position for which the enployee is
qgualified can constitute reasonabl e acconmodation if the agency
can show that it could not keep an al coholic or drug addict in
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his or her job during rehabilitation efforts. Furthernore, the
Board said it was adopting a "nedically-recognized principle that
one of the ways to help al cohol and drug abusers overcone their
problemis to make themtake responsibility for the consequences
of their own actions."”

A case in which the agency relied on Hougens to i npose a | esser
penalty on an individual whose m sconduct was not egregi ous or
disqualifying was reversed at the initial |evel by the

adm ni strative judge, who held that Hougens was only applicable
W th egregious or disqualifying conduct. The agency petitioned
for review, and OPMintervened on the case. The Board issued its
deci sion on OPM s intervention, nodifying Hougens by saying that
a |lesser disciplinary action can only serve as a reasonabl e
accommodati on of an al coholic enployee if it is acconpanied by a
"firmchoice" between treatnent or the initiation of renoval.
However, the Board also cited with approval the case of Smth v.
Martin (Departnment of Labor), EECC No. 03910017, February 11,
1991, where the agency, as part of an agreenent, imedi ately
suspended t he enpl oyee and put its renoval action in abeyance.
EECC found that the agency had offered a firmchoice by the
agreenent. (Banks v. Departnent of the Navy and O fice of

Per sonnel Managenent, MSPB Dkt. No. PH075208910296, March 29,
1993.)

Anot her deci sion by the Board, Vaughn v. Departnent of Veterans
Affairs, MSPB Dkt. No. NY07528910196, 50 M S.P.R 114 (1991),
appl i ed Hougens in its holding that the agency, while providing

t he enpl oyee a second chance to rehabilitate, could as part of a
| ast chance with waiver of appeal rights, suspend the enpl oyee at
the sanme tine he was undergoing rehabilitation, rather than
putting all action in abeyance. 1In this case, the enployee tried
to appeal the suspension, but the Board said that discipline |ess
than renoval nmet the definition of reasonabl e accommobdati on.

Fi rm Choi ce

For years, MSPB held that an agency need not provide a "firm

choi ce" between accepting the agency's offer of rehabilitation or
ot herwi se facing disciplinary action up to and including renoval.
See for exanple Beverly v. Departnent of the Air Force, NMSPB Dkt.
No. DA07528710314, 37 MS.P.R 520 (1988); and McC ain v.
Departnent of the Air Force, MSPB Dkt. No. HQ7121870024, 37

MS. P.R 653 (1988). Two court decisions went contrary to the
Board, hol ding that an agency nust provide a firm choice:
Wi tl ock v. Donovan, 598 F. Supp. 126 (D.D.C. 1984), aff'd sub
nom Whitlock v. Brock, 790 F. 2d 964 (D.C. G r. 1986); and
Rodgers v. Lehman, 869 F.2d 253 (4th Cir. 1989). 1In 1989, citing
Wi tl ock and Rodgers, EEOC adopted the principle of firmchoice
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in Calton v. Stone, Secretary of the Arny, EEOC Petition No.
03900004, OQctober 20, 1989; Ruggles v. Garrett, Secretary of the
Navy, EEOC Petition No. 03840216, Novenber 17, 1989; and O Brien
v. Mosbacher, Secretary of Commerce, EEQOC petition No. 03850216,
Novenber 17, 1989.

Calton, the first EEQOC decision which disagreed with MSPB by
adopting the "firmchoice" principle, concerned the case of an
enpl oyee with a long history of al cohol-related m sconduct,

i ncluding AWOL and on-the-job intoxication. Citing Witlock v.
Donovan and Rodgers v. Lehman, EEOC noted that these decisions
cover enpl oyees whose agenci es have tolerated their handi cappi ng
conditions, but failed to accommbdate by giving a firm choice

bet ween treatnent and discipline, including renoval. The
Comm ssi on concluded that Calton's al coholismdid not prevent him
fromperformng his job safely when he was not drinking. It

found that the agency failed to show that providing a firm choice
woul d constitute undue hardship. Follow ng receipt of EEOC s
differing decision, MSPB reversed its prior case lawin Calton v.
Department of the Army, MSPB Dkt. No. DE07528810362, 44 M S.P.R
477 (1990):

"[T] he EECC s decision to adopt the "firm choice"
doctrine is not so unreasonable that it anmounts to a
violation of civil service |law. Based on the EECC s
ruling in this appeal, we wll henceforth require
agencies to provide a "firmchoice" between treatnent
and term nation to enpl oyees handi capped by

al coholism™

Requi rement for Firm Choice

All of the case law on "firmchoice" as a requirenent (e.g.,
Wi tl ock, Rodgers, Calton, Holley) concerns qualified handi capped
enpl oyees who are al coholics. Sone agencies have given firm

choi ces to enpl oyees who are addicted to drugs. For exanple,
MSPB has held in Harris v. Departnent of the Arny, NMSPB Dkt. No.
NY07529010047, March 29, 1992 that the firmchoice requirenents

applies to individuals who are handi capped by drug use. 1In no
case, however, is firmchoice a requirenent when dealing with

i ndi viduals who are illegal users of drugs. |In Thomas v. Brown
(Departnent of Veterans Affairs), EEOC held that current ill egal

drug users are not covered by the Rehabilitation Act; it appears
that EEOCC would find a firmchoice not applicable to current drug
abusers.

This distinction between al coholics and drug addicts will |ikely
remain true in light of ADA and its redefinition of individuals
wi t h handi caps as no | onger covering persons who are currently
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engaging in the illegal use of drugs.
Timng of Firm Choice

The Board's referral to a firmchoice as being a choice "between
treatment and term nation" could be read to nmean that a true
"firmchoice" could only be given at the point when the agency is
renmovi ng an enployee. This is very often the point at which an
enpl oyee wll finally admt to a drinking problem for exanple,
Grassi v. Frank, Postmaster Ceneral, EEOC Docket No. 01902389,
Septenber 7, 1990. However, in several decisions, EECC nmade it
clear that a firmchoice can be given at a nuch earlier stage.
Ruggles v. Garrett, Secretary of the Navy said the agency should
have given a firm choice by proposing "formal discipline" and
giving the enployee "a clear understanding that nore severe
disciplinary action, i.e., renoval, would be inevitable if he
failed to successfully conplete a treatnent program"™ O Brien v.
Mosbacher, Secretary of Commerce held that the agency's nenoran-
dum acconpanyi ng an unsati sfactory performance apprai sal was
deficient because no nention of renoval was nmade. Robi nson v.
Frank, Postmaster General, EEQCC Decision No. 01890388, My 8,
1990, was particularly clear and specific concerning the tine and
met hods of giving firmchoice:

"I'n light of appellant's chronic attendance probl ens
and the agency's failure to discipline him the agency
shoul d have given appellant a firm choice between his
entry into a counseling or rehabilitation program or
termnation. Such a choice ideally should have been
given to appellant early in the process. Wen

appel lant arrived to work intoxicated in 1981, for

i nstance, the agency shoul d have presented himw th the
options of either followi ng through with the treatnment
it had arranged or being termnated. Again, each tinme
that appellant was referred to the agency's PAR or EAP
program he shoul d have been put on firmnotice that if
he refused to accept the referral or follow through
with the programand if he continued to have

per formance probl ens, he woul d be subject to
progressive discipline including termnation. This the
agency never did, which in turn aided appellant in
denying his al coholismand which also | ed appellant to
believe that he could continue to drink w thout fear of
| osing his job."

A recent decision by the D.C. District Court, Gallagher v. Catto,
778 F. Supp. 570 (D.D.C. Decenber 9, 1991), differentiated

bet ween the agency's earlier allow ng the enployee to attenpt
treatment under his own initiative and its |ater active
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intervention in his efforts. The court rejected the agency's
claimthat it had acconmopdat ed t he enpl oyee for several years by
allowing himto visit a counselor and take sick | eave at his own
initiative. But the agency's |later provision of a ten-nonth
"firmchoice" when it becane apparent that the enpl oyee was not
going to be able by hinself to overcone the adverse effects of

al coholismon his performance did in fact acconmodate his

handi cap. He conpleted the firmchoice period, then rel apsed.
The agency unsuccessfully tried to get himinto treatnent, but he
only entered a program after the agency proposed his renoval, and
the agency then effected the renoval without waiting until he
conpleted the program The court held that the nere fact he had
entered the programdid not preclude the agency from foll ow ng

t hrough on its proposed renoval. The court also held that an
agency is not obligated to provide a treatnent programfor

al coholic enpl oyees as part of its affirmative action
responsibilities. It sustained the agency's renoval.

MSPB's holdings in Harris v. Departnent of the Arny appear to
muddy the water in that firmchoice can only be between

"treatnent or termnation,"” and nust be given with any | esser
di sciplinary action (including presunmably short suspensions).

Qpportunity to Denonstrate Successful Rehabilitation

| f an agency has all owed an enployee to enter a rehabilitation
program or otherwi se initiates the opportunity for

rehabilitation, the agency, under NMSPB case |aw, nust allow the
enpl oyee tine to denonstrate successful rehabilitation before
renmoving the himor her. In Chaplin v. Departnent of the Navy,
MSPB Dkt. No. SE04328610117, 35 MS.P.R 639 (1987), the enpl oyee
had on five specific occasions declined the agency's offers of
assi stance, but finally accepted the offer of assistance the
agency nmade after its proposed renoval for unacceptable
performance. The Board held that the agency could not effect its
action without allowi ng the enployee tine to conplete the
rehabilitation program and denonstrate acceptabl e perfornmance.

In a slightly different situation, the agency in Hodge v.
Department of the Air Force, MSPB Dkt. No. AT07528710817, 39

MS. P.R 174 (1988), had earlier provided the enployee with
rehabilitative assistance and an opportunity to show successf ul
rehabilitation. The agency had deni ed the enpl oyee request for
additional leave to attend a second rehabilitation program before
its proposal to renove, but granted himleave and allowed himto
enter the program after issuing the renoval proposal. Again, the
Board held that the agency discrim nated agai nst the enpl oyee by
allowing himonly two weeks after he conpl eted his program before
removing him |In both these cases, a firmchoice (see above)

m ght have provided a satisfactory solution to the agencies'
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dilenma. For exanple, EEOC in Johnson v. Garrett, Secretary of
Navy (above), in a very useful discussion held that the

requi renent for a reasonabl e opportunity to denonstrate success
applies to cases |like those above where the agency is attenpting
to effect discipline during the treatnent for m sconduct
occurring before the treatnent. Were the enpl oyee and the
agency have entered a firmchoi ce agreenent:

"[T] he agency is not required to forego discipline if the
enpl oyee rel apses, thereby violating a firm choice
agreenent. See Felipe J. Ray v. Jack Kenp, Secretary,
Departnent of Housi ng and Urban Devel opnent, EECC petition
No. 03910045 (May 2, 1991) [91 FEOR 3401]. To hold
otherwi se would in effect invalidate the neaning of firm
choice." (enphasis added)

However, Callicotte v. Carlucci, 698 F. Supp. 944 (D.D.C. 1988),
hel d that one chance is not enough and the agency nmay have to

of fer another in the absence of a show ng of undue hardship. A
recent citation of Callicotte was nade in the case of Reilly v.
Kenp (Departnent of Housing and U ban Devel opnent), 1991 W
173183 (WD. N Y. August 29, 1991), which reversed the agency's
action for not letting himparticipate in a third rehabilitation
program undertaken after the agency's offer of a firm choice.

Subsequent Reliance on M sconduct which Cccurred before a
Successful Rehabilitation Effort

In the absence of a settlenent or abeyance action (see bel ow),
agencies may not rely on earlier charges or disciplinary actions
in taking a new action after conpletion of an opportunity for
rehabilitation. See R son v. Departnent of the Navy, MSPB Dkt.
No. DC07528211224, 23 MS.P.R 118 (1984); Rhodes v. GCeneral
Services Adm nistration, MSPB Dkt. No. PH07528410391, 27 MS.P.R
366 (1985). The D.C. District Court again held in Wl ker v.

Wei nberger, 600 F. Supp. 757 (D.D.C. 1985) that the agency cannot
rely on pretreatnent al cohol-rel ated of fenses when taking action
based on | ater nonal coholic m sconduct after the enpl oyee's
successful conpletion of rehabilitation. EEOC has affirnmed the
Wal ker holding in Edwards v. Frank, Postmaster General, EECC
Deci sion No. 05900636 (January 23, 1991).

Second Handi cappi ng Condi ti on Shown

I n Faber v. Departnment of the Arny, MSPB Dkt. No. SL07528710289,
38 MS. P.R 315 (1988), the Board required the agency to provide
anot her opportunity to denonstrate rehabilitation, even though it
had previously accommodat ed the enpl oyee' s al coholism because
hi s doctor had di agnosed a second handi cappi ng condition of

3-13



chem cal i nbal ance and depression, for which he was receiving
treat ment.

Thomas v. Brown (Departnent of Veterans Affairs), specifically
concluded that if an enployee is currently engaging in illegal
drug use but has anot her handi cappi ng condition he or she nay be
entitled to reasonabl e acconmodati on of the second condition,
provi ding he or she neets all the tests of being an individual
with a known handi cappi ng condition who is a qualified individual
and whose handicap is the sole cause of the m sconduct or

per f ormance probl em
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CHAPTER 3: DI SCUSSI ON OF CASE LAW ON ALCOHOL AND DRUG ABUSE
AS HANDI CAPPI NG CONDI TI ONS
UNIT 2: AGENCY' S BURDENS

A: ESTABLI SHI NG THAT ACTI ON WAS BASED ON A LEG TI MATE,
NONDI SCRI M NATCRY REASON

No Causality or Nexus:
Agency Action not Based on Enpl oyee's Handi cap

Agenci es should be aware of the possibility, if enployees are
able to establish a prima facie case of handi cap discrimnation,
that they may be able to overcone the presunption of causality or
nexus shown by enpl oyee as part of their initial burden. 1In an

i ncreasi ng nunber of cases, MSPB and EEOC are finding no causal
connection between a handi cappi ng condition of al coholismor drug
abuse and m sconduct, even |eave infractions. A nunber of
representative decisions, including court, MSPB, and EEOC cases
are presented bel ow.

Oten cited in later decisions is R chardson v. U S. Postal
Service 613 F. Supp. 1213 (D.D.C. 1985) which concerned an

enpl oyee who was charged with assault with intent to kill his

w fe and hinself. The agency suspended and | ater renoved him
when he pled guilty to an assault and weapons charge. The agency
deni ed his grievance under the NGP, finding that the underlying
of f-duty m sconduct was adequate cause for his renoval, and that
his return to an active duty status would not be in the best
interest of the service. He then filed an EEO conpl ai nt,
claimng that his supervisors knew of his alcoholic condition but
failed to acconmmopdate this handi cap. Wen EECC rejected his
appeal, he appealed in the District Court for D.C., but the court
hel d he had not established his claimthat the agency's action
was based on his al coholism since the agency renoved himfor his
crim nal m sconduct, not because of his al coholismor poor

per f ormance because of al cohol abuse:

"The Rehabilitation Act only protects agai nst renoval
"sol ely because of al cohol abuse.' (29 U S.C., Section
794) It does not prohibit an enpl oyer from di scharging
an enpl oyee for inproper off-duty conduct when the
reason for the discharge is the conduct itself, and not
any handi cap to which the conduct may be rel ated.

The Act does not create a duty to acconmpdate an

al coholic who is not "otherwise qualified,' i.e.,
commts an act which standing al one disqualifies him
fromservice and is not entirely a mani festation of

al cohol abuse. Nor does it provide any renmedy for an
enpl oyee who has been di scharged for nondi scrimnatory
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reasons and alleges that the enployer failed to fulfill
the duty to accommobdate sonetine in the past.” (id. at
1215-1216)

MSPB relied on Richardson in Brinkley v. Veterans Adm ni stration
(above), its |lead case which requires the enpl oyee to denonstrate
t he causal connection between the agency's charges and an al |l eged
handi cappi ng condition of alcohol or drug addiction. In

Bri nkl ey, the agency renoved a pharmacy technician for theft of a
control | ed substance (Darvon) fromthe worksite and for his off-
duty m sconduct (arrest on crimnal charges including possession
of the Darvon and driving while intoxicated, a second of fense).
The adm nistrative judge (AJ) reversed the agency action, finding
that the enpl oyee had proven that his handi cappi ng condition
caused the m sconduct. 1In reaching this finding, the AJ cited
the appellant's testinony that he stole the Darvon to help him
of f cocai ne.

Consi dering the agency's petition for review, the Board agreed
with the agency argunent that the appellant failed to establish a
causal connection between his handi cappi ng addi ction and the
conduct charged, because he did not show he was under the

i nfl uence of drugs when he stole the Darvon or |ater when he
returned to work. The Board found that he did not prove he was
suffering fromany drug effects or consune the Darvon at the tine
he stole it. Even if he had proven he was suffering fromthe
drug effects, the Board held that this tie was irrelevant to the
crimnal intent to conmt theft:

"Once this intent is proven, it is immaterial that the
appel l ant nmay al so have had sone secondary or even
overriding intent, which is nore properly |abeled a
notive."

The Board al so found that Brinkley failed to show that he was so
inpaired at the tinme of the theft that he | acked control over his
actions, and failed to provide evidence that he was unable | ater
to return the Darvon and asked for help. Thus, he did not
establish the direct connection between his all eged handi cappi ng
condition and the m sconduct.

In reaching this finding, the Board noted its adoption of the
causation standard it applied in other handicap cases. It

di sti ngui shed "between m sconduct committed by a handi capped

enpl oyee that is a manifestation of a nental or physical

handi cap, and m sconduct commtted by a handi capped enpl oyee t hat
is not caused by the handicap."” It stated also that its reliance
on these earlier precedents was further supported by the "narrow
scope and purpose of the Rehabilitation and Abuse Acts,” which
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gi ve accommodati on to enpl oyees from adverse actions based solely
on their al cohol and drug use but do not prohibit the discharge
or discipline of enployees for m sconduct when the action is
based only on the conduct itself.

"Any other rule would provide a shield for the drug and
al cohol user fromthe disciplinary consequences of

i ndependent m sconduct that non-drug users or al cohol
consuners or physically and nentally handi capped

enpl oyees who commt identical acts of m sconduct
cannot share. Nothing in the Act suggests that

al coholics and drug abusers should be treated nore
favorably in disciplinary situations than other
physically or nmentally handi capped or non-handi capped
enpl oyees. "

The Board found that the appellant did not show that any

handi cappi ng condition related to substance use "vitiated his
intent to steal drugs,” and that he therefore failed to establish
a "direct connection" between the alleged handi cappi ng condition
and his m sconduct.

The Board used this nethod of analysis in Canpbell v. Defense
Logi stics Agency, MSPB Dkt. No. PH07528510377, 37 MS.P.R 691
(1988), in which the appellant was renoved for unauthorized
possession with intent to distribute a controlled substance
(marijuana) and crimnal and notoriously disgraceful conduct
(arrest on agency prem ses for possession). The Board noted that
she did not claim"that her analytical judgnent or free will was
i npai red by drugs at the tine she conmtted the sustained

m sconduct."” She argued that she sold drugs to finance her own
drug use, but she did not prove she was suffering fromdrug
ef fects when she sold drugs. |In addition, her claimof general

dependence could not insulate her fromdiscipline for willful
acts of m sconduct which were not based on her alleged drug
addiction. As in Brinkley, once her intent to conmt the

m sconduct was proven, the Board held it was i mmaterial whether
she m ght have had a secondary intent or other notive. It found
t hat she had not shown that at the tine she possessed the drugs
wWth intent to distribute, her nental facilities were inpaired so
that she | acked self control over her actions.

Hougens v. U S. Postal Service also cited Richardson v. U S

Postal Service with respect to the issue of causality. It also
found that the enployee's m sconduct was "not entirely a
mani f estati on of al cohol abuse."” The appellant was not falling-

down drunk at the tinme of the shooting incident, and he was aware
that he pulled out his pistol, saw the four nmen run away, and
recogni zed two of them The Board concl uded that the agency
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properly held the appellant responsi ble for the m sconduct.

In Seibert v. Departnent of Treasury, MSPB Dkt. No.
PHO7528810122, 41 MS.P.R 133 (1989), the Board cited its
holding in Brinkley v. Veterans Adm nistration that a cl ai mof
general drug or al cohol dependency cannot insul ate an enpl oyee
fromdiscipline based on willful acts of m sconduct not tied to
the nental or physical inpairnent caused by the addiction, and
anplified that hol ding:

"The Board's causation standard, however, does not
requi re an appellant to prove that his inebriated
condition rendered himunable to have nens rea, the
guilty mnd of the crimnal standard for innocence due
to intoxication. Rather, it requires only that the
appel l ant show that he was so inpaired by al cohol or
drug intoxication at the time of his m sconduct that he
| acked control over his actions.”

Sei bert did not prove he was under the direct influence of drugs
or alcohol at the tinme of the m sconduct. He did not show that
hi s m sconduct was the concurrent product of nental or physical

i npai rment caused by addiction or that he did not know fully what
he was doing. Hi s argunent that he suffered inpaired judgnment
and conpul sion to obtain funds as a result of his addiction did
not neet the causation standard for proving discrimnation based
on a handi cappi ng condition. Because his repeated thefts of
funds occurred i ndependently and separately fromhis all eged
addition, the agency had no obligation to provide him
accommodat i on.

In an inportant decision, Ml bouf v. Departnent of the Arny, NMSPB
Dkt. No. NY07528610058, 43 MS.P.R 588 (1990), the agency
renoved the enployee for failure to naintain the Governnment
driver's license required for his job. The state had revoked his
state license for at |east a year because he refused a
breat hal yzer test after his arrest on suspicion of driving while
i ntoxi cated, and the agency revoked his Governnent |icense
because of his failure to maintain a valid state driver's
license. He was renoved after the agency determned that it was
not cost effective to have a fellow worker continue to drive him
to his work sites. The Board first found that the appellant was
not a qualified handi capped person in that by failing to nmaintain
a condition of enploynent necessary to performhis essenti al
duties, he was no longer technically qualified for his position.
Even assumi ng that he was qualified, he did not prove that his
failure to maintain the necessary driver's |icense either was
"caused" by or was "entirely a manifestation of" his handi cappi ng
condition. The Board held:
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"The appel |l ant was not renoved because he was an

al coholic or even as a result of his arrest on
suspicion of driving while intoxicated, which one could
argue is a mani festation of alcoholism Rather, he was
renoved because he failed to maintain a current
driver's license, which was a direct result of his own
action in refusing to take a breathal yzer test after
his arrest. The appellant has adduced no argunent or
evidence that his refusal to take the test was caused
by al coholismor even intoxication at the tinme. Nor
did he show that he | acked control over his actions
when he refused to take the test. Hence, the
appellant's failure to neet an essential condition of
his enpl oynent and his resulting renoval were due to
his own intentional and volitional actions and not

sol el y because of his al cohol abuse.™

In MIner v. Departnent of the Navy, MSPB Dkt. No. NY07528710529,
45 MS. P.R 163 (1990) , the enployee clained that the agency
failed to provide accommodati on of his handi cappi ng condition of
al coholism The Board considered the question of a causal
connection between his handi cap and the agency's AW char ges.
The appellant had admtted that he had reasons for his absence
fromwork on the days in question entirely unrelated to his

al | eged al coholism hone electrical problens, a dental

appoi ntnent, and illness. Even though he said he had been
drinking on the nights before and days in question, "he did not
state that he was too inebriated to work or explain exactly how
his drinking otherwi se contributed to his absences from work.

Mor eover, the appellant produced no nedi cal evidence to connect
the “viral gastroenteritis' that he suffered [on two days] to his
al coholism attributing the illness instead to a reaction to the
novocai ne used in his dental treatnent."”

Geimv. U S Postal Service, MSPB Dkt. No. NY07528810312 (1991),
held that it would not establish a per se rule that on-the-job
drinking or drug use is entirely a manifestation of an enpl oyee's
addiction. It found that such a determ nation depends on the

ci rcunst ances surrounding the use. "Proof of an isolated drink
or two on the job, however, may not suffice w thout specific

evi dence that the enployee could not stop hinself."

Lavalley v. U S Postal Service, MSPB Dkt. No. BN07528810117,
June 19, 1991, applied Brinkley v. Veterans Adm nistration and
Hougens v. U S. Postal Service to find that the appellant failed
to establish that his handi cappi ng condition caused his

handi cappi ng condition. In this case, the Board found that the
appel l ant could maintain control of his faculties and conti nue
wor ki ng "even while under the influence of the 2-4 beers he
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consuned during lunch.” It noted its previous holding in Hougens
that the enpl oyee nust show that he was not only under the

i nfluence of al cohol but was also "intoxicated to such an extent
that his cognitive and physical faculties were so inpaired as to
deprive himof all understanding of the consequences of his
actions." Since the enployee was unable to nmake these show ngs,
there was no direct connection between his al cohol and the

m sconduct. The Board stated it need not reach the agency's
argunent that the nature of the enployee's m sconduct (opening
first-class sealed nmail and passing the contents to coworkers)

di squalified himfromaccomodation. (EEOC concurred in this
decision, finding that the enpl oyee's consunption of beers at

[ unch had not rendered himso inebriated that he was unaware of
commtting serious violations of Postal Service regulations. He
also failed to show he was having trouble performng his duties
on the day of the incident. The Comm ssion concluded that there
was no causal connection between his al coholismand the charged
m sconduct. LaValley v. Frank, Postnaster CGeneral, EEOC No.
03910117, Cctober 31, 1991)

The Board continues to followthis |ine of reasoning. Harbo v.

U S. Postal Service, MSPB Dkt. No. NY07528610497, March 27, 1992,
was a case of an enpl oyee who was renoved for charges of
possession and distribution of marijuana (this charge not

sustai ned on appeal) and AWOL. The Board held that the agency
was aware of his confinenent by a court in a custodial drug
rehabilitation program Though the agency |earned of his

confi nenment before his renoval, the Board found that it had not
been aware of the enpl oyee's whereabouts or the reason for his
absence at the tine it charged him AWOL; the Board concl uded the
agency had properly charged his absence to AWODL. Wth respect to
the AJ's holding that the enpl oyee was a qualified handi capped
person based on his drug use, the Board found no causal
connection between the sustai ned charge of AWOL and the all eged
handi cap. "There is no evidence that the appellant was so

i npai red by drug use he could not informthe agency of his status
and request |eave. Nor has he shown that he was prevented from
doing so by the conditions of his confinenent in the
rehabilitation center." The Board mtigated the renoval to a 30-
day suspension because not all the charges had been sust ai ned.

In Rivers v. Departnent of the Navy, MSPB Dkt. No. PH07529010688,
May 19, 1992, the Board found that the enpl oyee, though a

handi capped person because of his al cohol and drug addicti ons,
di d not show the causal connection between his failure to notify
t he agency why he was absent or his subm ssion of fraudul ent sick
| eave slips, because he was able to contact his doctors office
when he was ill. (See also Valdez v. Frank, Postmaster Genera
bel ow.) Mst recently, Rednall v. Departnent of the Arny,
SE07529110266, June 24, 1992, held that the fact the enployee's
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I i cense was suspended because of his DW conviction did not nean
that his concealing the suspension fromthe agency and his
driving agency vehicles without a |icense were directly connected
to his alcoholism Thus, the agency was not required to postpone
his renoval for 90 days under its own regul ation which required
this delay when the agency's action was related to al cohol use.

A conparison of decisions by the EEOC with those of MSPB and the
court in Richardson v. U S. Postal Service, discussed above,
reveals a uniformty of nethods of analysis, consistent across a
fairly lengthy period of tinme. For exanple, in Turner v.
Departnent of the Army, EECC Petition No. 03830069, Nov. 1, 1983,
EECC considered MSPB's affirmati on of a renoval, finding anong

ot her things that the appellant, though handi capped, "denied any
state of intoxication as a direct or contributory factor in his
behavi or that day."

Again, in Davis v. Frank, Postmaster General, EEOC Petition No.
03890071, July 14, 1989, EECC held that the enployee failed to
show t he necessary causal rel ationship between his handi cap and
the crimnal msconduct. He did not claimhe was high on drugs
at the tinme he sold the cocaine to the Postal Inspector, or
propose even a "tenuous relationshi p" between his drug dependency
and the sale. The Comm ssion noted that the record showed the
enpl oyee's primary notivation was the desire to enter into a very
good deal and nmade it clear that the agency renoved the enpl oyee
sol ely because of his crimnal conviction, not his chem cal
dependency, which he never made known to his supervisor until a
year |ater

Terry v. Garrett, Secretary of the Navy, EEOC Petition No.
03890064, Septenber 25, 1989 (the MSPB deci sion was di scussed
above with respect to an agency's obligations when an enpl oyee
rai ses drug abuse before the agency takes action) assuned that
there m ght be a handi capping condition in order to exam ne the
guestion of the nexus between the enpl oyee's inpairnent (drug
abuse) and the charges supporting the renpoval action. The

Comm ssion found a connection between the first charge of drug
possessi on and t he handi cappi ng condition, but found that there
was no connection between the enpl oyee's drug abuse and the
charge that she was di sobedient and resistant to constituted
authority. Because the agency official testified that any one of
t he charges was enough to support a renoval, the Conm ssion
concurred with MSPB that the agency's action did not constitute
prohi bi ted handi cappi ng di scri m nati on.

Val dez v. Frank, Postmaster General, EEOC Dkt. No. 03890033,
November 17, 1990, concerned a renpval for failure to maintain a
regul ar work schedule, with consideration of many past
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disciplinary actions related both to | eave infractions and on-
the-job m sconduct. One agency charge was AWJL, when the

enpl oyee failed to request | eave before entering an inpatient
treat nent program wi thout the agency's know edge. MSPB affirned
the renoval, and the enpl oyee petitioned EEOC for review. The
Comm ssion, considering the enployee's petition for review, found
that he was a qualified handi capped enpl oyee, but that he had not
establi shed the causal relationship or nexus between his

handi cappi ng condition and the agency's reasons for renoval. The
record showed that the agency renoved the enpl oyee because he
failed to request |eave in advance of his adm ssion to the

treat nent program even though he had an opportunity to do so.
The Comm ssion found no evidence show ng that the enpl oyee was

i ncapaci tated by his substance abuse and therefore unable to
request | eave properly before entering the hospital, and

concl uded that the enpl oyee did not establish that his handi cap
caused his attendance-rel ated m sconduct.

More recently, EEOC found no causal connection in a case where

t he agency had renoved the enpl oyee for using profane and abusive
| anguage and for incidents of bizarre m sconduct. The enpl oyee
claimed that the agency's action was based on his handi cappi ng
condi ti ons of drug and al cohol abuse, paranoid schi zophrenia, and
antisocial personality disorder. The Conm ssion agreed with NMSPB
that the enpl oyee had not established that his judgenent or free
Wil were inpaired by his intoxication and possible failure to
take his psychiatric nedicine at the tinme of the incidents. The
Comm ssi on footnoted the change made to the Rehabilitation Act by
ADA to exclude individuals currently engaging in the illegal use
of drugs. Lee v. Frank, Postmaster CGeneral, EEOC 03910121,
Decenber 18, 1991. Citing its decision in LaValley v. Frank,

Post master General, the Conmi ssion in a |later decision held that
t hough the appellant was an al coholic in that he was able to show
medi cal evidence of al coholismand his treatnent, he had not
shown the causal nexus between his al coholismand his m sconduct
involving falsification of an enploynent application. "Although
petitioner testified that he was under the influence of alcohol
when he conpl eted his enpl oynent application . . . , petitioner
did not present any persuasive evidence to corroborate his
assertions.” The Conmm ssion said his assertion of dimnished
capacity on that day was questi onabl e because he had only one
guestion with an error or om ssion on the entire application,
specifically the one he had falsified. Witehead v. Frank,

Post master General, EEOC Dkt. No. 03920033, April 2, 1992.

Enpl oyee Not "Qualified Handi capped Person”

As noted in Unit 1:D, Hougens v. U S Postal Service established
new hol di ngs on the question of the effect of egregious
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m sconduct and ot her types of conduct adversely affecting an

enpl oyee's job performance. The case concerned the mtigation of
a Postal Inspector's renoval to a denotion, based on the

enpl oyee' s reckl ess endangernent of the |ives of others by
pointing his automatic pistol at four unarned people and firing
it at a fleeing person. He was carrying a conceal ed weapon not
licensed by the state. His job required himto carry a weapon.
Cting Richardson v. U S. Postal Service, 613 F. Supp. 1213
(D.D.C. 1985), the Board held that:

"[T] here are certain acts of m sconduct which, when
commtted by an enpl oyee who is an al coholic or drug
addi ct, take that enpl oyee outside the scope of the
protecting |egislation because the m sconduct renders
that person not a "qualified" handi capped individual.

. An "ot herwi se qualified" individual with a handicap
is one who, despite his handicap, is technically,
physically, nmentally, enotionally, and norally fit to
performthe duties of his position. Wen the agency
proves that the appellant's m sconduct, standing al one,
disqualifies the appellant fromhis position because it
i npacts on one of these elenents of perfornmance, the
Board will sustain the action even in the absence of an
opportunity to rehabilitate.”

Since Hougens v. U S. Postal Service, the Board has issued
several inportant decisions on the subject of qualified

handi capped individuals. WIber v. Departnent of the Treasury,
MSPB Dkt. No. DE07528810247, 42 M S.P.R 582 (1989) concerned an
enpl oyee whom t he agency renoved for m suse of a Governnent
vehi cl e, conduct prejudicial to the Governnent, and | oss of his
Governnent driver's license. These charges were based on an
accident while the enployee, a crimnal investigator, was driving
hi s Governnent vehicle. He was driving on the wong side while

i ntoxi cated, and collided with an oncom ng car, resulting in the
death of a two-year old child in that car. He was arrested for
driving under the influence and hom ci de by vehicle, and pled
guilty to these charges. The initial decision reversed the
agency action, finding that the agency knew of the enpl oyee's
handi cap of al cohol abuse and shoul d have consi dered
accommodating him The Board sustained the agency action,
agreeing with the agency that Hougens was applicable in this case
because the enpl oyee's m sconduct was sufficiently egregi ous that
he was not a "qualified" handi capped person covered by the
Rehabilitation Act, even though he was handi capped. :

"The question of an agency's know edge of an enpl oyee's
handi cap is a separate question from whether the
enpl oyee is a qualified handi capped individual. Thus,
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an enpl oyee may not bootstrap his proof regarding the
first requirenent--the agency's know edge of his
handi cappi ng condition--to establish the second

requi renent--that he is a qualified handi capped

i ndi vi dual . "

Subsequently, in Wl ber v. Brady, Secretary of the Treasury, EECC
No. 039000033, July 13, 1990, EEOC has concurred with the Board's
deci sion, agreeing that, because of the nature of his m sconduct,
the enpl oyee failed to establish that even with reasonabl e
accommodati on he could performthe essential functions of his
position w thout endangering the health and safety of hinself and
others. The Conmm ssion agreed with the Board's finding that his
egregi ous m sconduct, conbined with the nature of his duties as a
| aw enforcenent officer, rendered himnot qualified.

I n Mal bouf v. Departnent of the Arny, the Board also ruled on the
i ssue of whether an enployee is a qualified handi capped person.
It held:

"[Bly losing his driver's license, the appellant failed
to maintain a condition of enploynent necessary to
performhis essential duties. Accordingly, because the
appel l ant was no |longer technically qualified for his
position, the agency was under no obligation to
accommodate him™"

Most recently, in Thonpson v. Departnent of Justice, MSPB Dkt.

No. AT07528910468, 51 MS. P.R 43 (1991), the Board held that the
appel lant's conviction of driving while intoxicated and
possession of marijuana render him under Hougens v. U S. Postal
Service, disqualified for accommbdati on because these of fenses
struck at the core of his job (recreational specialist at a
Federal prison) and the agency's mission. The Board affirnmed the
agency's renoval action.

The issue of whether an appellant is qualified also overlaps the
i ssue of whether the requested accommopdati on is reasonable

(di scussed in the next paragraph). Basically, an enpl oyee may
not be able to show that he or she is qualified because the
agency can show that the enpl oyee's suggested accomodati on woul d
be an undue burden on agency operations. See for exanple Kulling
v. Departnent of Transportation, F.A A, MSPB Dkt. No.
CHO07528210387, 24 MS.P.R 56 (1984), which concerned an air
traffic controller with a handi cappi ng condition of drug abuse.
The Board found that allow ng the enpl oyee to continue
controlling traffic while undergoing rehabilitation would
endanger the health and safety of hinself and others, and that
thus he could not performthe essential duties of the position
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and was not qualified. Equally, it appears the findings in the
case coul d have been that the acconmopdati on suggested--tine on
the job for rehabilitation--would place an undue hardship on the
agency. In Robinson v. Ofice of Personnel Mnagenent, 37 FEP
729 728 (D.D.C. 1985), a printing press operator continued to
cone to work drunk even after repeated offers of help and the
cancel | ati on of one renoval action acconpanied by a firm choi ce.
The court found that he was not a "qualified" handi capped person
because his repeated i nstances of on-the-job intoxication neant
that he could no | onger operate potentially dangerous printing
presses w thout danger to hinself and/or others.

EECC al so found an al coholic special agent of the Secret Service
not to be a qualified handi capped individual (Mskinis v.
Departnent of the Treasury, EEOC Dkt. No. 03840102, June 27,
1985) The enpl oyee had been repeatedly counsel ed, offered

assi stance, had actions mtigated, even given an adjusted work
schedule to attend a clinic for alcoholics, all to no avail.
Eventual |y he was di agnosed as bei ng an acute paranoid

schi zophrenic in addition to being an al coholic, and the

Comm ssion agreed that there was no way he could performthe
duties of his position, which included carrying a weapon, w thout
endangering hinself or others. In H Il v. US. Postal Service
(above), the Conm ssion, without ruling specifically, stated that
it was questionabl e whether the enpl oyee was a qualified

handi capped person in light of his assault of a femal e coworker.

The First Crcuit recently decided a case of an enpl oyee renoved
for possession of heroin with intent to distribute who cl ai ned he
was handi capped by his drug addiction. Arbitration, EECC, and
MSPB al | sustained the agency's action on review, and he appeal ed
to court. The First Grcuit found he was not a qualified

handi capped person because the agency could not accomodate his
handi cap of drug addiction without sacrificing its enpl oynent

st andards, which prohibited its enployees in engaging in crimnal
conduct. In addition, he had never nmade the agency aware of his
drug addiction until long after conpletion of the crim nal
investigation. 1In a footnote, the court, as EECC had done in Lee
v. Frank, Postnmaster General, noted the change nade to the
Rehabilitation Act by ADA to exclude current illegal drug users.
Taub v. Frank, Postmaster Ceneral, No. 91-1689, February 18,

1992.

B: ESTABLI SHI NG THAT SUGGESTED ACCOVMODATI ON WOULD BE
UNREASONABLE

Undue Hardship
In sone cases a suggested accommodati on woul d constitute an undue
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hardshi p and thus woul d be unreasonable. There are relatively
f ew subst ance abuse cases where the decision hinges on the
gquestion of undue hardship aside fromthat of "qualified"

handi capped person. Cavallaro v. Departnent of Transportation,
MSPB Dkt. No. NY07528210213, 20 MS.P.R 701 (1984), concerns a
conputer systens anal yst who was renoved based on five charges:
reckl ess operation of a notor vehicle; driving while intoxicated;
attenpting to inflict bodily injury; willful damage to Gover nnent
property; and unl awful possession of a |oaded firearm-all on
agency prem ses. The decision found that retention in his
position would result in undue hardship to agency personnel and
property because of the nature of his m sconduct. |t appears
that the finding could equally have been that he was not a
"qual i fied" handi capped enpl oyee. Hougens v. U.S. Postal

Service, which found the enpl oyee not qualified, also found that
to return the enployee to his fornmer position would inpose an
undue hardship to the agency because of the nature of his

m sconduct, even though the agency was able to denbte himto

anot her position not requiring himto carry a gun. Mskinis also
contains a statenent by EEOC that though the issue was not
reached in the case, the Conm ssion would also find that to
requi re the agency to accommodate the enpl oyee' s handi cappi ng
condition further would i npose an undue hardshi p on the agency,
considering the "very sensitive nature of the work of a Secret
Service Agent, along with its obvious potential for danger.

Enpl oyee's Refusal of Accommobdation O fer

Because of the Board's decision in Calton v. Departnent of the
Army to adopt the principle that an agency nust give an al coholic
enpl oyee a "firm choice" before renoving himor her, the Board's
earlier decisions are not necessarily applicable concerning

whet her the enpl oyee's refusal of an offer of counseling or
treatment constitutes the refusal of accommpdati on. The EECC s
decision in Loveland v. Departnent of the Air Force found that

t he agency had given her a firmchoice by offering to hold her
removal in abeyance if she entered treatnent. She refused,
denyi ng she was an al coholic. The Comm ssion held that the
agency had satisfied its burden to try to accommodate her

al cohol i sm

Enpl oyee's Failure to Conplete Rehabilitation Satisfactorily

More comon than the enpl oyee's outright refusal of
rehabilitation is acceptance wi thout real conm tnent and/or a
subsequent failure to conplete the rehabilitation effort
successfully. Fuller v. Frank (see above) is an exanple of an
enpl oyee's violation of a |last chance agreenent after the agency
had all owed himto obtain several different |evels of treatnent.
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In this case, the court held specifically that the agency is not
required to hold off action once it has given an enployee a firm
choi ce and he or she fails rehabilitation:

"Fuller also contends that he entered a treatnent
program before his renoval becane effective and that

t he Postal Service should have awaited the outcone of
this treatnent or reinstated him \While the Postal
Service had the option of doing so, reasonable
accommodation did not require such an action. Fuller's
previous attenpts at recovery had not been successful
and there was no guarantee that this one woul d have
been successful either. |In addition, if Fuller's
approach were the | aw, an enpl oyee coul d concei vably
forestall dismssal indefinitely by repeatedly entering
treat ment whenever di sm ssal becones inm nent due to a
rel apse. The |last chance agreenent woul d have becone
meani ngl ess had Ful |l er been all owed anot her chance to
obtain treatnent after having been inforned that
further violations would not be tolerated. The Postal
Service was not required to provide Fuller wth another
chance after having given hima "|ast chance'."

In Stephens v. Frank, Postnaster General, EEOC Dkt. No. 03880040,
January 8, 1990, EEOC nade a simlar holding on the agency's
action to renove the enpl oyee after an earlier mtigation of a
renmoval to a suspension coupled with a firmchoice. Stephens

dr opped out of the Enpl oyee Assistance Program after two
sessions, and then began drinking on the job.

"The Rehabilitation Act does not require that the
agency offer petitioner an endl ess series of
accommodati ons. The agency was not required to
continue to enploy petitioner until he successfully
conpl eted an al cohol rehabilitation program when his
al cohol rel ated conduct could inmpugn the integrity of
the agency in the eyes of the public.”

Grassi v. Frank, Postmaster General (above), concerned an

enpl oyee, given a | ast chance agreenent, who needed inpatient
treatment but failed to get it or request | eave fromthe agency
to do so before her renoval. She subsequently entered the
program before she was renoved, but did not tell her supervisors
before the renoval was effective.

However, in Reilly v. Kenp (HUD), 1991 W 173183 (WD.N. Y. 1991),
the enployee's failure to carry out one provision of the
agreenent (that he see a specific physician) while carrying out
the rest of the treatnent program and maintaini ng acceptabl e
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performance and conduct on the job was not enough for the agency
to remove himfor violation of the |last chance, firmchoice
agreenent. The court found the agency to be premature because he
had not rel apsed on the job.

Subsequent Rehabilitation Opportunity Requested

Ceneral ly, the case hol di ngs have been that once agenci es have
gi ven enpl oyees one opportunity to denonstrate rehabilitation,
they are not obligated to provide a second or subsequent
opportunity. See Brann v. U S. Postal Service, MSPB Dkt. No.
NY07528410079, 25 M S.P.R 83 (1984); Stephens v. Frank,

Post master General; Grani v. Federal Aviation Adm nistration
924 F.2d 237 (Fed. Cir. 1991). See also Gallagher v. Catto,
above on the issue of conpletion of a rehabilitation program once
t he agency has all owed the enployee to conplete an earlier
attenpt. But see the discussion of Callicotte v. Carlucci and
Reilly v. Kenp (Departnent of Housing and Urban Devel opnent) in
the section entitled "Qpportunity to Denonstrate Successf ul
Rehabilitation."

Enpl oyee's Successful Conpletion of Treatnent After Renoval

The enpl oyee in Canpbell v. Defense Logistics Agency clainmed that
her docunmented successful conpletion of a rehabilitation program
subsequent to her renoval for substance abuse related m sconduct
entitled her to another chance to do her job. The Board,
however, clarified that these rehabilitative efforts were
irrelevant to the case since they began and were conpleted after
the renoval was effected. See also Thomas v. Brown where the
enpl oyee's "after the fact” entry into treatnent and subsequent
rehabilitation did not nmean the agency could not take action on
the drug-rel ated m sconduct.

3-28



CHAPTER 3: DI SCUSSI ON OF CASE LAW ON ALCOHOL AND DRUG ABUSE
AS HANDI CAPPI NG CONDI TI ONS
UNI'T 3: ABEYANCE | NSTRUMENTS | NCLUDI NG " LAST CHANCE"
AGREEMENTS AND SETTLEMENT- -1 SSUES W TH RESPECT
TO THEI R USE

MSPB, EEOC, and the courts have affirnmed the principle of
abeyance instrunents, either unilateral agency decisions to hold
actions in abeyance or bilateral "l|last chance agreenents" entered
into by enpl oyees and agencies. These abeyance instrunents can
serve to provide enployees with the required "firm choice" and
may be the only way to get enployees into treatnent and
rehabilitative efforts.

A: DECI SI ONS OR ACTI ONS | N ABEYANCE

| f enpl oyees rai se substance dependence as an affirmative defense
inareply to an adverse or perfornmance-based action proposal,
agenci es may choose to offer a | ast chance before making their
deci sions. Kean v. Departnent of the Arny, EEOC Dkt No.

03850053, March 11, 1988 (MSPB Dkt. No. PH07528410146) found that
t he agency had not acconmodat ed the enpl oyee when it issued its
deci sion without taking into account his response to its proposal
to renove in which he finally admtted his al coholism and noted
his entry into a treatnent program EEOC held that the agency
had allowed himto enter treatnent before naking its decision and
shoul d have notified the enployee "that its disciplinary decision
woul d be deferred pending a reasonabl e period during which
petitioner nust show a favorable response to the treatnent he
received." Grani v. Federal Aviation Adm nistration also
pertained to a | ast chance given after the proposal and before

t he agency's deci sion was nade.

More comonly, agencies nake their decisions on the proposals but
put the decided actions in abeyance. See Walton v. Departnent of
t he Navy, MSPB Dkt. No. PH075283100654, 24 M S.P.R 565 (1984);
Brann v. U S. Postal Service; and Gonzal ez v. Departnent of the
Air Force, MSPB Dkt. No. DA07528710344, 38 M S.P.R 162 (1988);
Grassi v. Frank, Postmaster Ceneral (above).

B: UNI LATERAL VERSUS AGREED- UPON LAST CHANCE TERMS

Agencies may unilaterally issue an abeyance letter or decision,
as in Walton v. Departnent of the Navy. Smth v. Mrtin
(Departnent of Labor), EEOC No. 03910017, February 11, 1991, also
cont ai ned an agreenent which the enployee did not sign, but EEOC
found that the agency had offered a firmchoice by the agreenent.
See further discussion of Smth wth respect to | esser discipline
as reasonabl e accommpdati on. Anot her recent EEOC deci sion had a
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uni l ateral notice of abeyance which the agency gave to a drug
addi cted enpl oyee. Johnson v. Garrett, Secretary of Navy, EEQCC
No. 03910140, March 6, 1992. Finally, a recent decision by the
Board on an enpl oyee's appeal of an arbitrator's award provides
an interesting variation on the unilateral thene. The agency
renoved the enpl oyee based on AWOL and forging nedical notes.
The arbitrator found that the enpl oyee's m sconduct was the
product of al cohol and drug abuse and that the enpl oyee could be
"cured" by conpleting a long-terminpatient rehabilitation
program he had al ready entered. The arbitrator then converted
the renoval to a suspension to last the duration of the inpatient
treatnent program His award provided that the enpl oyee nust
show up for work, consent to weekly randomurinalysis tests and
to their release, continue his rehabilitation on an outpatient
basis, and suffer no setbacks in his rehabilitation program |If
the enpl oyee failed to neet any of these provisions, the agency
could renove himwi th no further procedures, appeal rights, or
accommodation. Citing Calton v. Departnent of the Arny, the
Board bl essed all these provisions except for the unil ateral
deni al of future procedural and appeal rights. It deleted that
provi sion, holding that it deprived the enployee of m ni num due
process without his consent. Colenman v. Departnent of Veterans
Affairs, MSPB Dkt. No. HQ71219010033, Novenber 13, 1991.

However, "last chance" agreenents arrived and signed by enpl oyees
and/or their representatives are nore widely used: Ferby v. U S
Postal Service, MSPB Dkt. No. AT07528211068, 26 M S.P.R 451
(1985); Gonzalez v. Departnent of the Air Force; and Stout v.
Frank, Postmaster General, EEOC Dkt. No. 01900204, July 20, 1990
(enpl oyee's representative but not enpl oyee signed the agreenent,
but enpl oyee was bound by it, EECC found).

C. LESSER DI SCI PLINE I N LI EU OF REMOVAL | N LAST CHANCE AGREEMENT

In Romano v. U.S. Postal Service, MSPB Dkt. No. SF07529010505, 49
MS. P.R 319, (1991), a |ast chance agreenent provided for
effecting a 21-day suspension as well as holding the renoval
action in abeyance. It also provided for subsequent renoval

"W thout recourse to any admi nistrative or judicial appeal
procedures” if the enployee violated the agreenent. The enpl oyee
did not chall enge the i medi ate suspension but filed an appeal
when t he agency subsequently determ ned he had viol ated the
agreenent, and effected the action w thout further procedures.
The Board did not disagree with the AJ's findings that the waiver
of appeal rights under these circunstances was valid, but
remanded the case for a determ nation of whether the m sconduct
for which the enployee was termnated did in fact violate the
agreenent. The Board stated that if not, the appeal would be
wWithin its jurisdiction.
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EECC has affirmed an agency's use of settlenents which required
the appellant to participate in the agency's counseling program
as a condition of reducing a proposed renoval to a suspension.
See McCd endon v. Frank, Postmaster General, EEOC Dkt. No.
01903225, CQctober 23, 1990, in which EECC specifically noted that
this choice of follow ng through with treatnent and being
suspended or else face renoval constituted "firm choice";

St ephens v. Frank, Postmaster General, EEOC Dkt. No. 03880040,
January 8, 1990; and Hill v. U S Postal Service, EECC Dkt. No.
01863080, January 28, 1988. Mdst recently, the Comm ssion upheld
a case in which a last chance agreenent provided for an i medi ate
suspension in lieu of renoval but with renoval w thout appeal
rights if the enployee did not live up to the agreenent. (Smth
v. Martin (Departnent of Labor), EEOC Dkt. No. 03910017, February
11, 1991)

D: VI OLATION OF ONE OR MORE TERMS OF THE AGREEMENT

Case | aw has held that any conduct or failure to live up to the
agreenent does not have to be related to substance addiction.
See, for exanple, Rhodes v. General Services Adm nistration
(failure to follow proper |eave requesting procedures and AWOL
not related to alcoholism; H Il v. US. Postal Service (sexual
advances to coworker and sl eeping on job not clained to be

al cohol rel ated).

A later decision by MSPB concerned a | ast chance agreenent which
did not contain a waiver of appeal rights. The agency had
proposed the renoval of an air traffic controller after he tested
positive for cocaine in a randomdrug test taken as part of an
agency-w de drug testing program He admtted his cocai ne use,
agreed to enter a rehabilitation program and agreed to submt to
random drug screening. The agency held the action in abeyance,
telling the enployee that any further illegal drug invol venent
woul d result in renoval. Subsequently, the enpl oyee provided a
sanpl e in an unannounced foll owup test, which tested positive
for marijuana. The agency thereupon effected his renoval for
violation of the terns of the abeyance letter. He clained that
the positive test resulted fromhis passive inhalation of soneone
el se's marijuana snoke, and that therefore, he had not "used"
marijuana. Furthernore, he clainmed, he had been coerced into
agreeing to randomtesting as part of the abeyance agreenent.

The Board found the followup testing was done in accordance with
the ternms of the abeyance letter, and that there was no evi dence
that his decision to agree to the testing was coerced. It found
that the enpl oyee had actually used drugs and thus violated the
terms of his agreenent. Shelledy v. Departnent of Transporta-
tion, DE07528810381, June 21, 1991.
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E: EFFECTI NG THE ACTION I F TERMS OF AGREEMENT OR ABEYANCE
DECI SI ON BREACHED

| f agenci es have placed actions in abeyance, given enployees a
reasonable tine for rehabilitation efforts, and the enpl oyees
fail to neet one or nore of the required conditions (acceptable
per formance, conduct, |eave, or participation in required
rehabilitation prograns), MSPB, EEOC, and court deci sions have
hel d that agencies may reinstate the original action w thout

i ssuing a new proposal notice or giving other procedural rights:
Walton v. Departnent of the Navy; Brann v. U S. Postal Service;
Grassi v. Frank, Postmaster CGeneral; and Grani v. Federal

Avi ation Adm ni stration.

F: WAl VER OF THI RD- PARTY REVI EW RI GHTS

MSPB and the Federal Circuit Court of Appeals have affirned the
wai ver of appeal rights by enployees as part of the terns of a

| ast chance or settlenent agreenent: Ferby v. U S. Postal

Service; McCall v. U S Postal Service, 839 F. 2d 664 (Fed. G r
1988). A later case, however, shows that the Board | ooks
carefully at the terns of the agreenent to see how nmuch the

enpl oyee has waived. In Pryor v. Departnent of the Navy, the
agency had given the enpl oyee a | ast chance when he raised

al cohol dependency in his response to a proposed renoval and

i nformed the agency he had conpleted a drug treatnent program
The agency subsequently effected the renoval by a decision letter
whi ch concl uded the appellant did not satisfactorily conplete an
agency- approved treatnent program and also had two days of AWOL.
The enpl oyee cl ained he did not violate the agreenent and that he
had not had a chance to reply to the AWOL "charges." The

adm ni strative judge dism ssed his appeal, finding that the
appel l ant nmade an intentional and informed waiver of his right to
appeal to the Board. No, said the Board, the enployee's waiver
inthis case applied only to the facts underlying the original
renmoval and whether it was properly taken, and the enpl oyee did
not waive his right to "contest breach of the agreenent itself."
Consi dering the appellant's argunents that he should not have
been charged AWOL for the two days, the Board found he had raised
a non-frivolous allegation that he had not breached the
agreenent, and it remanded the case for further adjudication.

EECC v. Cosmair, Inc., 821 F.2d 1085 (5th Cr. 1987) (cited by
Royal v. Sullivan); Callicotte v. Carlucci; and nost recently,
EECC s Royal v. Sullivan, Secretary, Departnent of Health and
Human Services, EEOC Dkt. No. 01903626, Septenber 5, 1990, have
held that it is invalid as against public policy to waive
prospective EEO rights in an otherw se valid rel ease or
agreenent. Royal concerned an enpl oyee whose representative had
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agreed to a waiver of current and future appeal and review rights
in any forum The enpl oyee had been given a | ast chance to
denonstrate successful rehabilitation, but subsequently was AWOL
again. After the MSPB dism ssed the case for |ack of
jurisdiction, EEOC found that the issue of whether an enpl oyee
coul d wai ve future EEO conplaint rights should be settled through
t he EEO process, not the m xed case process. The EEOC held as
fol |l ows:

"EECC reqgul ati ons encourage voluntary resol uti ons of
EEO conpl aints but a conplainant may validly waive only
those clains arising from"discrimnatory acts or
practices which antedate the execution of the rel ease.”
Rogers v. Ceneral Electric Co., 781 F.2d 452 (5th G r.
1986), quoting Allegheny-Ludlum 517 F.2d 826 (5th Cr.
1975). Thus, an otherw se valid rel ease or agreenent

t hat wai ves prospective Title VII rights is invalid as
violative of public policy. See EEOC v. Cosmair, Inc.,
821 F.2d 1085 (5th Cr. 1987) (waiver of right to file
EECC charge is void as against public policy); WIIlians
v. Vukovich, 720 F. 2d 909 (6th Cr. 1983) (consent
decree containing inpermssible waivers of future
discrimnation clains held invalid); Al exander v.
Gardner - Denver Co., 415 U. S. 36 (1974) (an enpl oyee's
rights under Title VII are not susceptible to
prospective waiver). Accordingly, we find that in the
present case the portion of the agreenent that

stipul ated that appellant waived "her right to ... file
an EEO conplaint or to pursue the nmatter under any
other forumt is invalid and unenforceable. 1n other

words, by her representative's signature of July 25,
1989, appellant could waive only those EEO cl ai ns
arising "on or before"” that date; she could not,
however, waive her rights to challenge any future
actions." (enphasis in original)

In Smth v. Martin (Departnent of Labor), EEOC cited Royal v.
Sul | i van, Secretary, Departnent of Health and Human Services, as
standing for the Comm ssion's disall owance of waivers of
prospective rights. However, in Smth, the Comm ssion said that
all it was focusing on is whether the enployee entered a | ast
chance agreenent know ngly and of his own accord, and concl uded
that the enpl oyee had done so. Two very recent decisions from
EECC have held that while an enpl oyee can waive the right to
pursue EEO clains arising on or before a settlenent is reached,

t he enpl oyee may not waive his or her rights to challenge future
actions, i.e., any allegation of breach of the settl enent
agreenent or a determ nation on an all eged breach of settlenent.
In Mole, the agreenment expressly stated that the appellant did

3-33



not waive his right to seek enforcenent of the agreenent. Parks
v. Rice, Secretary of the Air Force, EEOC No. 019222942, June 1,
1992; Mole v. Departnent of the Treasury, EEOC No. 05920235, June
4, 1992.

MSPB has held that settlenent agreenents arrived at after the
decision is made but before the action is effected can include a
wai ver of appeal rights which the Board will honor: Gonzal ez v.
Departnent of the Air Force. Settlenents reached during the
appeal process also may include waivers of appeal rights: MCal
v. U S. Postal Service and Ferby v. U S. Postal Service, above.
However, the sane problem arises agai n--hol di ngs by EECC and a
few courts on the wai ver of prospective EEO rights.
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CHAPTER 3: DI SCUSSI ON OF CASE LAW ON ALCOHOL AND DRUG ABUSE
AS HANDI CAPPI NG CONDI TI ONS
UNI'T 4: " CONDI TI ONAL REEMPLOYMENT" WHEN AGENCY HAS NOT
ACCOVMODATED AN EMPLOYEE' S HANDI CAPPI NG
CONDI Tl ON

In a series of decisions, EECC, as part of its conpliance order
when reversing agencies' actions for failure to accommbdate
enpl oyees' handi cappi ng condi ti on, has determ ned that

condi tional reinstatenent would be the appropriate renedy. 1In
Ruggles v. Garrett, Secretary of the Navy and O Brien v.
Mosbacher, Secretary of Commerce, the Comm ssion required the
agency to offer reenpl oynent w thout back pay, if the enpl oyee
was rehabilitated and continuing with treatnent. Barr v. Marsh
(Departnent of the Arny) ordered an offer of reinstatenent with
back pay pending a determ nation that the enpl oyee successfully
conpleted the inpatient treatnent and continued to abstain from
drugs. |If she was qualified but there were no vacancies, the
Comm ssi on recommended front pay until she was offered an
avai |l abl e position.

The Board cited these EEOCC decisions in Calton v. Departnent of
the Arny and Holl ey v. Departnent of Health and Human Servi ces.
The Arny determ ned that Calton had neither successfully

conpl eted treatnent nor was abstaining from al cohol. To our

know edge, he has not been reenployed. Holley on the other hand
had entered treatnent even before his renoval becanme effective,
continued treatnent, and was not drinking. The agency at first
reenpl oyed himw t hout back pay, but when the enpl oyee petitioned
for back pay, claimng he was entitled to it because he was ready
to work at all tines, EEOCC upheld his claimand ordered back pay
in Holley v. Sullivan, Departnent of Health and Human Servi ces,
EECC No. 03910008, February 21, 1991. |Its rationale was that its
earlier conditional orders applied to cases where the agency was
not clearly aware of its obligations at the tinme disciplinary
actions were taken. This type of conditioned remedy al so took
into account the agency's legitimte concern that the enpl oyee
was not yet rehabilitated. In Holley's case, the Conm ssion
found that he was fit for duty fromthe time of his renoval and
was entitled to back pay. However, the Board appears not to be
applying the concept of conditional restoration in its nobst
recent decisions (Harris, Banks, etc.)
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CHAPTER 4: SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH PROBLEMS
| NVOLVI NG SUBSTANCE ABUSE

| NTRODUCTI ON

In the previous chapter, there was a detail ed di scussi on about
the case |l aw i nvol ving enpl oyees with substance abuse probl ens.
Based on the case law, Cynthia Field of the Ofice of Personnel
Managenent has prepared draft guidelines on dealing wth these
problens. |Included are the steps to take first, preparing

menor anda offering a "firmchoice", using del ayed discipline, and
suggestions for assisting with an enployee's rehabilitation
efforts. This draft is presented inits entirety followng this
page. As case |law or changes in OPM policy dictates, this
docunent w |l be updated.

It is inportant to enphasize that these cases shoul d be handl ed
in a cooperative manner. It is in the best interest of the

enpl oyee and the Departnent for the EAP, enployee relations, the
uni on, general counsel, and any others involved to work with the
enpl oyee in a consistent and firmmanner. Keep this in m nd when
readi ng the foll om ng gui dance.
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CHAPTER 4: SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH PROBLEMS

I NVOLVI NG SUBSTANCE ABUSE
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CHAPTER 4: SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH PROBLEMS
I NVOLVI NG SUBSTANCE ABUSE
UNI'T 1: | NTRODUCTI ON

A: FACI NG THE PROBLEM

When supervisors are faced with perfornmance, conduct, or |eave
probl ens, especially chronic and worseni ng problens, an
underlying factor may turn out to be al cohol or drug abuse. CQur
experi ence has been that agencies wish to assist enployees with
subst ance-rel ated job problens so that they can once again be
productive. However, because al coholism and/or drug addiction
are conditions in which individuals typically deny any substance-
related problem enployees with these conditions may not admt
difficulties with al cohol or drugs, or act to correct their
performance or conduct deficiencies until agencies initiate a

di sci plinary or perfornmance-based action which could result in

| oss of job, grade, or pay. Even if enployees admt their

probl ens and seek treatnent, conplete rehabilitation is often

el usi ve and when rel apses occur, agencies are put in the position
of determ ning whether to afford enpl oyees additi onal
opportunities for overcom ng addictions.

I n many cases, managers tol erate substance-rel ated performance or
conduct problens for sone tine before taking action. It is human
nature to find it easier to do nothing when faced with
performance or job problens apparently tied to substance use or
abuse, nothing or threaten without follow ng through, especially
when dealing with enpl oyees whom supervi sors have |iked and
respected in the past. But the effect of this is to enable these
enpl oyees to put off facing their substance abuse probl ens.

B: CASE LAW REQUI RI NG " FI RM CHO CE"

OPM s gui dance, nedical literature, as well as devel opi hg case

| aw have recogni zed the inportance of continuing to nmake

subst ance abusi ng enpl oyees face up to dependency and work to
overcone it, or face the consequences of failing to perform or
conduct thensel ves at work. Two court cases which led to
hol di ngs by the EEOCC that agencies nust provide a "firm choice"
bet ween treatnent and di scipline before renoving enpl oyees who
are handi capped by al coholism-Witlock v. Donovan, 598 F. Supp.
126 (D.D.C. 1984) and Rodgers v. Lehman, 869 F.2d 253 (4th Cir
1989) --bot h i nvol ved enpl oyees who had been allowed to avoid the
consequences of their drinking problens for a very long tine.
Now, the MSPB, after long holding that a "firm choice" was not
required, has concurred with EECC in Calton v. Departnent of the
Arny, NMSPB Dkt. No. DE07528810362 (EEOC Petition No. 03890037),
44 M S.P. R 477 (1990), and held that it will hereafter require
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agencies to provide a "firmchoi ce between treatnent and
termnation to enpl oyees handi capped by al coholism"™ There have
been no conparabl e hol di ngs on enpl oyees who are handi capped by
drug addi ction al one.

C. WHERE DO YQU START?

Typically, the agency nust consider two courses of action in
dealing with m sconduct or unsatisfactory performance whi ch nmay
be al cohol or drug-rel ated:

o] The appropriate personnel action or other
adm nistrative action to take for the specific
per f ormance, conduct, or attendance deficiency; and

o] The possible offer of assistance to the enpl oyee in
overcom ng his or her alcohol or drug dependence.

It is recoomended that supervisors contact their Enpl oyee
Rel ati ons Specialists and the Enpl oyee Assi stance Program ( EAP)
if these actions are bei ng considered.

By making a referral for assistance concurrently with the clearly
stated warning or actual proposal to take disciplinary or other
adver se personnel action, managers can often get the enployees to
face up to their failing performance or conduct by show ng that
they are serious about having work problens corrected. |In sone
cases, getting enployees to realize their problens and the
consequences if they fail to overcone themnmay literally save
their lives. This approach, forcing enployees to choose between
getting assistance in resolving personal and/or medical problens

whi ch adversely affect their work while there is still tinme, or
bei ng subjected to disciplinary or other adverse consequences, isS
known as "firmchoice.” (See Unit 3 for a nore conplete

di scussion of "firmchoice.")

Supervi sors have the opportunity to confront enpl oyees

subst ance-rel ated performance or conduct problens under a w de
vari ety of circunstances:

o] Enpl oyees may rai se al cohol or drug problens on their
own before supervisors bring them up

o] Supervi sors are discussing m sconduct or performnce
probl ens with enpl oyees;

o] Supervisors are referring enployees to the enpl oyee
assi stance program
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o] Supervi sors are docunenting their offers of assistance
and expectations of future acceptabl e performnce and

conduct ;

0 The agency is issuing warning letters on | eave,
m sconduct, etc., or taking |esser disciplinary
actions;

o] Enpl oyees appear at work apparently under the influence
of al cohol or a drug;

o] Enpl oyees are given the formal opportunity to
denonstrate acceptabl e performance;

o] Agenci es have issued notices of proposal or decision to
t ake adverse or performance actions;

o] Enpl oyees are chal |l engi ng adverse or performance
actions before third parties; or

o] Enpl oyees have admtted or tested positive for illegal
drug use.

The foll ow ng gui dance, based on OPM s and agenci es' experiences
and applicable case law, is neant to help in considering these
various situations and arrive at informed determnations. It
provi des specific suggestions to agency nmanagers and supervi sors,
enpl oyee and | abor relations specialists, and EAP specialists on
how to deal with al cohol or drug-rel ated performance or conduct
probl ens, with step-by-step approaches for particul ar
circunstances. Unit 3 covers "firmchoice.” Unit 4 discusses
"l ast chance agreenents"” and other fornms of holding actions in
abeyance. Unit 5 gives suggested | anguage for offering

assi stance and setting out a "firmchoice.” Unit 6 reconmends
sone net hods for accommbdati ng substance dependent enpl oyees who
are attenpting rehabilitation.

This guidance is intended to be used along w th conpani on

gui dance on applicabl e appel |l ate deci sions--A D scussion of Case
Law on Al cohol and Drug Abuse as Handi cappi ng Condi tions--which
provi des an extensive discussion of holdings by the courts, MSPB
EECC, and FLRA on al cohol and drug issues. It is found in
Chapter 3 of this manual.
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CHAPTER 4: SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH PROBLEMS
I NVOLVI NG SUBSTANCE ABUSE
UNI'T 2: DEALI NG W TH SUBSTANCE ABUSE PROBLEMS

A: EMPLOYEE- | NI TI ATED DI SCUSSI ON W TH SUPERVI SOR

| deal | y, enpl oyees who are substance dependent recogni ze their
probl ens and seek help before they affect their perfornmance,
conduct on the job, or health. They nmay either discuss their
probl ens with enpl oyee assi stance counselors, or |ess often,
their supervisors. Unless they are voluntarily raising illegal
drug use, the follow ng steps are suggested.

o] Assure the enployee that you will maintain strict
confidence about his or her substance dependence
pr obl em

o] Refer the enployee to the agency's enpl oyee assi stance

program O fer your assistance in nmaking an
appoi ntnent with an EAP counselor if the enpl oyee
W shes it, but don't force it at this point. See
Section C on referrals.

0 Di scuss possi bl e acconmopdations with the enpl oyee if he
or she believes they are necessary. It is suggested
t hat accommodati on not be put in place wthout
docunentation confirmng the enpl oyee's needs.

Usual Iy, the EAP wi |l suggest accomobdati ons based on
treat nent needs and severity of the enployee's illness.
See Unit 6 for various nethods of acconmopdati on.

o] Encourage the enpl oyee to persevere with rehabilitation
efforts while continuing to performsuccessfully, and
enphasi ze your willingness to work with the enpl oyee.

o] Make an informal nmenorandum, with a copy to the

enpl oyee, so as to enphasi ze the inportance of this
meeti ng, and your encouragenent of the enployee's
continued efforts. This nenorandumw || al so docunent
the fact that you nade the referral and when you did
it. Note that witten actions should be kept
confidentially by the supervisor unless it becones
necessary to include it in an adverse action file.

B: SUPERVI SOR- EMPLOYEE COUNSELI NG SESSI ON

Enpl oyees nost often will not come to grips with substance
addiction until their supervisors bring performance, conduct, or
| eave deficiencies to their attention in job counseling sessions.

4-4



In other situations, however, even though supervisors or
personnel specialists may strongly suspect that enpl oyees' job
difficulties are related to substance abuse, enployees will not
divul ge or admt this connection during job counseling sessions.
Fol |l owm ng are reconmended steps to consider in job counseling
situations where you suspect or the enployee clains that the
performance or conduct problens are related to substance abuse.

o] In the neeting, set forth the specific performance,
conduct, or |eave deficiency. (Have the facts witten
down before the neeting.)

o] Expl ai n what needs to be done to correct the problem
for exanple, bringing performance to an acceptabl e
| evel ; ceasing specific types of m sconduct; follow ng
agency | eave requirenents.

o] | f the enpl oyee has previously brought a substance
abuse problemto your attention (see Section A, above),
di scuss his or her earlier efforts to overcone the
subst ance abuse problem and give the enployee a firm
choi ce between acceptabl e performance and conduct al ong
wi th successful rehabilitation or else face agency
corrective actions, up to and eventually including
renoval. (See Unit 3 on firmchoice.)

o] Speci fy what assistance the agency wll provide. This
may i nclude devel opi ng a performance inprovenent plan
or formally offering counseling through the EAP if the
enpl oyee believes a personal problemnnay be affecting
performance or conduct. (See the next section on
referral s)

o] | f the enpl oyee rai ses a substance dependence probl em
during the neeting, give himor her an opportunity to
supply nore details and nedi cal and/or other
speci alists' docunentation as to his or her addiction.
Even if the enpl oyee does not supply further
docunent ati on of a possible addiction, or if he or she
then denies it, denial of addiction itself can be a
synpt om of al cohol or drug dependency. At this stage,
once the enpl oyee has raised the issue, you cannot
sinply ignore the problem The enpl oyee does not have
to prove addiction to a certainty before you need to
consi der accommodation; all that is required is your
"reasonabl e suspicion" of a dependency problem (Terry
v. Departnment of the Navy, MSPB Dkt. No. SF07528710394,
39 MS.P.R 565, 1989)

4-5



| f the enpl oyee supplies nore docunentation as to his
or her substance dependence, you need to work closely
with the EAP and ot her personnel experts to determ ne
whet her the information is sufficient to warrant

consi deration of possible forns of accommobdati on,

i ncl udi ng approved | eave for treatnent, a changed work
schedul e, or a last chance agreenent. Unit 6 provides
a detailed list of suggestions for possible types of
accommodat i on when an enpl oyee is attenpting
rehabilitation.

Wite a nmenorandum for the record docunenting what was
said at the neeting, again formally referring the

enpl oyee to the EAP. G ve the enployee a copy. |[If the
enpl oyee has raised a claimof substance dependence, or
you have given a firm choice, see the section bel ow
regarding the use of a nenorandum of under st andi ng.

C. REFERRAL TO EMPLOYEE ASSI STANCE PROGRAM ( EAP)

0]

I f you believe that al cohol or drug abuse may be
causi ng the performance or conduct difficulty, consult
an EAP counsel or and the enpl oyee/l abor rel ations
specialist on the best course of action (witten
war ni ng of performance, conduct, or |eave deficiencies,
formal or informal discipline, etc.) W recommend t hat
you contact the EAP to discuss a possible referral
before talking with the enployee in this case.

Make the enpl oyee aware in general terns that you
bel i eve sone personal problemis affecting his or her
per formance or conduct, and recommend participation in
EAP counseling or other rehabilitative effort. Do not
attenpt to | abel the problemyou suspect, unless the
enpl oyee identifies it at the tine, but instead focus
on the perfornmance or conduct.

When nmeking a referral, advise the enpl oyee to contact
the EAP to nake his or her own arrangenents for an
appoi ntnment. Provide a contact nane and phone nunber
whenever possible. Sonetines, supervisors offer to
make the appoi ntnent or assist the enployee to make it

at the time of the neeting. Informthe enployee al so
that going to EAP is entirely voluntary, but highly
recomended. Preferably, you, the EAP counselor, and

t he enpl oyee/ |l abor relations specialists will work as a
teamto craft various alternative courses of action,
dependi ng on the circunstances.
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o] Docunment your neeting and referral for the record, and
gi ve the enpl oyee a copy.

D MEMORANDUM OF UNDERSTANDI NG

To follow up on a supervisory counseling session where the

enpl oyee raised a claimof substance addiction (either for the
first or a subsequent tine), one proven nethod agenci es have used
to address performance or conduct problens related to substance
abuse, while at the sane tine neeting their |legal and regul atory
obligations, is to issue a nenorandum of under st andi ng.

Menor anda of understandi ng have al so been successfully used when
an enpl oyee cones back on the job after rehabilitative treatnent.
You can work out the terns of this, preferably with the enpl oyee
and with help fromthe personnel office. Wen possible, give the
responsibility for overseeing the enployee's progress in any
treatnent or rehabilitation effort to an EAP specialist, because
he or she has the expertise to nonitor these efforts and wll
provi de objectivity. Separating the responsibilities for keeping
track of performance or conduct inprovenents fromthose for
nmonitoring rehabilitation progress nakes sense because you only
have to watch over what you are famliar with, and lets the EAP
do what it is set up for. Odinarily, a nmenorandum of
under st andi ng contains sone or all of the follow ng: (See also
Unit 5.)

0 The specific performance, conduct, or |eave problens
you di scussed.

o] The fact that the enployee has raised a claimof
subst ance abuse or dependence as being at |east partly
responsi ble for the performance or conduct deficiency.

o] A statenent of the inprovenents expected in
performance, conduct, or |leave. |In the case of |eave
use problenms, this may include | eave restrictions, or
requi renments for nedical certification for any sick
| eave requests.

o Referral to the EAP, with the nanme of a counsel or and
phone nunber whenever possi bl e.

0 Specifics as to the assistance you are prepared to give
the enpl oyee. (See Unit 6 for ideas.)

o] Requi rements for acceptabl e nedi cal docunentation of
t he substance dependence if the enpl oyee wi shes to take
| eave for treatnment. Such docunentation could include
di agnostic information as well as |length of treatnent,
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frequency, or foll ow up.

0 A clear statenent as to what action may follow if the
enpl oyee is unsuccessful in his or her rehabilitation
efforts, or does not carry themthrough, and poor
performance or conduct recurs. Enphasize that the
enpl oyee is responsible for overcom ng his or her
subst ance dependence, and that this condition wll not
give himor her immunity for future performance or
conduct defi ci encies.

0 A cl osing statenent encouragi ng the enpl oyee to
persevere and enphasi zing your willingness to assist.

E: VWRI TTEN WARNI NG

| f your agency is at the point of issuing a warning in connection
wth | ess than acceptabl e perfornmance or conduct, |anguage |ike
that used in a nmenorandum of understandi ng can be usefully
included. Letters of |eave requirenent and restriction can al so
serve as vehicles for separate offers of counseling and/ or
rehabilitative assistance.

F: EMERGENCY S| TUATI ON WHERE AN EMPLOYEE LOOKS | NTOXI CATED AND
UNABLE TO WORK

You may be faced with an enpl oyee who is exhibiting synptons of

i ntoxication: unsteady gait; blurred speech; falling; erratic or

t hr eat eni ng behavi or; strong odor of alcohol; or reddened eyes;
and may concl ude that the enpl oyee should not continue to perform
his or her usual duties. Consider steps such as the following to
deal with the imedi ate energency.

| medi ate Steps

o] Det er mi ne whet her the enpl oyee is an i medi ate danger
to hinself or herself, or others. [If the enployee's
behavior is threatening or violent, it is prudent to
call the building guards and/or the |ocal police force,
just as you would in any situation involving violent or
t hreateni ng behavior. |If the enployee is falling or
comat ose, provide a place to rest until the possibility
of harm ng hinself or herself has passed. At the sane
time, you will probably want to call nedical personnel
or your health unit to see whether the individual needs
i mredi ate nmedi cal care, as you would any tinme an
enpl oyee becones ill or hurt at work.
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Look into how to get the enployee hone safely, w thout
letting himor her drive. Try to contact a famly
menber .

Fi nd out whether you or your agency can or should order
a nedi cal exam nation under 5 CFR 339. Dependi ng on
the nature of the enployee's position and whether it is
covered under a nedical standard or a nedica

eval uation program you may be able, and believe it
appropriate, to order a nedical exam nation.

If it is appropriate, depending on the circunstances
and the nature of the enpl oyee's position, determ ne
whet her you can or should order a drug test.

If there is no authority to order an exam nation or
drug test, request the enployee to go to the nedi cal
unit for exam nation, observation, or other procedure
to determ ne whether there is a nedical problem
particul arly when the cause of the enpl oyee's synptons
is not readily apparent. You can not force himor her
to do so.

Docunent what steps you have taken--how and when.
Subsequent Steps

If there is an absence invol ved, decide how it shoul d

be charged. In sone circunstances, you may want to
grant the enpl oyee excused absence ("adm nistrative
| eave"). Oher tines, the enployee will be willing to

take annual or sick |eave, or |eave w thout pay. Sone
agencies believe it appropriate to charge such periods
of absence to AWOL, since the enpl oyee can be seen as
unabl e to work because of his or her own behavi or,
particularly if the enpl oyee has been ordered by the
security force to | eave the prem ses or has been taken
into custody by the police because of violent behavior
whi |l e intoxicated.

Det erm ne whether disciplinary action is necessary and
appropriate (that is, for on-the-job intoxication or
drug use, or disruptive behavior) and, if so, what the
proper penalty should be. This could be anything from
repri mand through suspension, and occasionally, a
removal . In Hougens v. U S. Postal Service, the MSPB
hel d that disciplinary action short of renoval may in
sone cases serve as reasonabl e accommobdation of a
handi cappi ng condition of alcoholism (It allows the
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enpl oyee to continue working while at the sane tine
meking it clear that he or she is not inmmune fromthe
consequences of m sconduct.) Evidence to support a

di sciplinary action can be obtained from supervisor's
and ot her enpl oyees' observations on aspects of the
enpl oyee' s behavi or and appearance, through the results
of drug or breathal yzer tests (though these are not
necessary to support charges of intoxication), or

t hrough applicabl e nedical reports.

o] If disciplinary action is called for, follow applicable
agency and/or OPM procedures. Unless you are proposing
renoval, use the action to give a "firmchoice" that
continued infractions wll |ead to nore severe action,
and ultimately to renoval, unless you determne a firm
choice is not appropriate for an enpl oyee who is
determned to be using illegal drugs. You nay effect
the disciplinary action imedi ately after follow ng the
appl i cabl e procedural requirenents. You may al so
choose to hold it in abeyance (that is, delay but not
cancel it) to allow for the enployee to attenpt
rehabilitation. Alternatively, you may set up a "l ast
chance" agreenent (see Unit 4 on |ast chance agreenents
and Unit 5 for sanples) with the enployee with
appropriate conditions set.

o] | f you are not taking disciplinary action, give a
witten warning to the enpl oyee that he or she is
expected to resol ve the substance abuse probl em and
that future m sconduct or performance related to
subst ance abuse may result in serious disciplinary
action up to and including renoval. Refer the enployee
in witing for EAP counseling. |n doing so, provide
t he enpl oyee specific informati on on the |ocation of
the EAP office and any particul ar individual whomthe
enpl oyee shoul d contact.

G EMPLOYEE' S OPPORTUNI TY TO DEMONSTRATE ACCEPTABLE PERFORMANCE
UNDER PART 432

Oten, an enployee will raise or admt a problemwth substance
dependence and undertake rehabilitative efforts during a forma
opportunity to denonstrate acceptabl e performance provided under
5 CF.R Part 432, Reduction in G ade and Renoval Based on
Unaccept abl e Performance. Many agencies include, in any
notification of this opportunity, a general statenent suggesting
counseling if the enployee believes a personal problem including
subst ance dependence, nay be affecting performance. Al ways tel
the enpl oyee in the notification of unacceptabl e performance the
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consequences of not achieving an acceptable |evel of performance,
i ncluding the possibility of reassignnent, reduction in grade, or
removal .

| f you have a reasonabl e suspicion of a substance-rel ated probl em
in connection with the unacceptabl e perfornmance, a nore specific
statenent nmay be required. In fact, O Brien v. Msbacher
(Departnent of Commerce), EEOC Petition No. 03850216, held that
an agency was deficient in issuing a nenorandumto acconpany an
unaccept abl e rati ng because even though the agency suspected an
al cohol problem the nenorandum made no nention of the
possibility of renoval, in other words, did not provide a "firm
choice."” Wether or not you have a reasonabl e suspicion of

al cohol or drug abuse, an approach sonething |ike the foll ow ng
may be useful:

o] Provide the enployee with a witten notification that
you have determ ned his or her performance to be
unacceptable. In the notification, state the
acceptabl e | evel of performance and specific areas the
enpl oyee should work on to achieve the expected | evel.
It is a good idea to include specific exanples of work
you have found to be unacceptable. (See FPM Chapter
432 for nore information on this process.)

o] | f the enpl oyee has raised the issue of substance
dependency as a handi cappi ng condition, nake the
enpl oyee aware that if he or she w shes you to take the
probl eminto account in connection wth unacceptable
performance, he or she nust supply nedical or expert
evi dence to docunent the substance addiction (just as
you woul d require froman enpl oyee who rai sed any claim
of physical or nental handicap). W recomend that in
your requests for nedical or expert evidence, you
solicit advice as to suggested or recomended actions
to aneliorate the enpl oyee's dependency. |In any case,
at this point you have a "reasonabl e suspicion"” of the
enpl oyee' s condition and nust consider accomodati on.
Strongly urge the enpl oyee to seek counseling through
t he EAP.

0 | f you only suspect a problemw th drugs or al cohol,
include in the witten notice of unacceptable
performance a statenent that you believe persona
probl ens may be affecting his or her performance, and
recommend that if this is the case, he or she seek help
t hrough the EAP. (See sanple |language in Unit 5.)

Tell the enpl oyee that whether or not he or she seeks
counsel ing, you expect the enployee to bring
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performance to an acceptable |evel.

| f the enpl oyee has admtted, either earlier or
currently, to having an al cohol or drug problem you
can conbine the rehabilitative effort with the
opportunity to denonstrate acceptabl e performance.
Det erm ne whether you can give a "current" user of
illegal drugs such an opportunity.

Explain in the notice of unacceptable perfornmance the
assi stance you wll provide the enployee in his or her
performance i nprovenent and/or rehabilitative efforts.
For a general discussion of rehabilitative assistance,
see Unit 6. Wth respect to a substance dependent
enpl oyee, this assistance m ght include:

00 EAP counseling concurrent with performance
counsel i ng;

00 Regul ar neetings with the supervisor to discuss
wor k obj ectives and assi gnnents, progress or |ack
of progress in neeting these objectives, and to
of fer suggestions on how to i nprove performance;

00 A nore structured work environnent (fewer
di stractions);

00 An extension of the tinme for denonstrating
accept abl e performance, perhaps conbined with a
grant of |eave for treatnent;

00 A nodified tour of duty or other restructured
schedul e.

Moni tor the enpl oyee's perfornmance closely and give
hi m or her regul ar feedback on whether all assigned
duties are being acconplished in an acceptabl e manner,
along with what areas of performance continue to need
i nprovenent .

Consistent wwth confidentiality requirenents (which the
enpl oyee may or nmay not have waived to sone extent),
keep in contact with the EAP to see how the enpl oyee is
doing in any rehabilitative prograns. That office may
be responsible for nonitoring the enpl oyee's
participation and progress in rehabilitation. A
counselor will discuss with the enpl oyee the
possibility of signing a rel ease statenent so the EAP
can keep the supervisor nore inforned on rehabilitation
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efforts. In any event, the supervisor should keep the
EAP aware of the enpl oyee's on-the-job performnce so

t he counsel or can maintain pressure on the enployee to
continue in rehabilitative efforts.

H: PROPOSED PERFORVANCE- BASED ACTI ON OR ADVERSE ACTI ON UNDER PART
432 OR PART 752

The nost usual tine for enployees to claimthat substance abuse
has played a role in their performance or conduct deficiencies is
after the agency has proposed a formal action to renove, reduce
in grade, or suspend for perfornmance or conduct reasons.
Frequently, enployees will have denied any problemto their
supervisors or even to thenselves until the possibility of
nmonetary or job |oss becones real. To enphasize, denial is part
of the disease of al coholismand other addictions.

If, in response to a proposed action, an enployee raises a claim
of al cohol or drug addiction or, given the nature of the charged
m sconduct, the agency has a reasonabl e suspicion of substance
abuse, it nust decide whether to hold its action in abeyance or
go forward as proposed. (For a discussion of "last chance
agreenents" and ot her ways of placing actions in abeyance, see
Unit 4.) Here are several considerations in making this

deci sion, as well as suggestions for possible actions in response
to the enpl oyee's del ayed clai mthat substance abuse has
adversely affected his or her performance or conduct:

0 Make the enpl oyee aware that if he or she wi shes the
agency to take the substance abuse probleminto
account, he or she nust supply nedical or other expert
docunent ati on on the addiction, and describe how it has
contributed to the m sconduct or poor performance. But
remenber that Terry says the enpl oyee "need not prove
addiction to a certainty before the agency's obligation

to accommpdate arises.” One option is for the agency
to attenpt to verify the enployee's condition on its
own. |If the agency refuses to offer accommodation, it

takes the risk that the enpl oyee can prove a clai m of
handi cap discrimnation in an appeal or grievance.

O fers of accommodati on shoul d be docunented since
verbal offers are difficult to prove.

o] Consi der whether to proceed with the proposed
performance or disciplinary action, to cancel the
proposed action, or to delay effecting it to allow the
enpl oyee to seek treatnent or rehabilitation for the
substance abuse problem |In reaching a choice of
action, reassess:
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00 the proof of the charges or reasons for action;

00 t he connection or nexus between the charges and
t he action;

00 the appropri ateness of the penalty in |light of the
nature of the charges, any mtigating or
aggravating factors, and the enpl oyee's response;

00 the enpl oyee's entitlenent to consideration of
reasonabl e accommodation in light of his or her
reply and any information obtained on
t he enpl oyee' s possi bl e handi cappi ng condi ti on,

i ncl udi ng whether or not he or she is a
"qual i fied" handi capped person or is a current
user of illegal drugs and thus not a "handi capped”
i ndi vi dual ;

00 t he connection or nexus between the drug or
al cohol problem and the m sconduct, |eave or
per f ormance probl em

0 | f the enpl oyee has admtted to al coholismor substance
dependence for the first tinme and requests
accommodation for the condition, the agency may provide
a "firmchoice" by delaying the effectuation of the
action or reducing the proposed penalty to an action
| ess than renoval. Again, it nmay not be necessary to
provide a firmchoice to an enpl oyee who currently uses
illegal drugs.

o] | f the enpl oyee has previously acknow edged a substance
abuse probl em and has been given a firm choi ce and
all owed an attenpt at rehabilitation, decide whether to
al l ow a subsequent rehabilitation effort. Note that
rel apse is not uncommon in the recovery process.

| : EMPLOYEE CLAI M5 SUBSTANCE ABUSE AFTER ACGENCY DECI SI ON TO
REMOVE BUT BEFORE AGENCY HAS EFFECTED REMOVAL

Al t hough agenci es need not consider clainms of substance abuse or
dependency that were nmade for the first tinme after the decision
was issued to take action based on the m sconduct or unacceptable
performance, they nmay consider using |ast chance agreenents or

del ayed actions, as discussed in the previous section, when an
opportunity for rehabilitation m ght sal vage a troubl ed enpl oyee
who had previously proven to be a good perforner. In addition,
the MSPB' s case | aw concerning its consideration of evidence

4-14



brought forth by the enpl oyee after the agency has deci ded or
effected its action has increasingly laid the burden on the
agency to show why it could not nake the accommbdati ons suggested
by the enpl oyee after the agency's decision was nade or the
action effected. See for exanple Street v. Departnent of the
Armmy, MSPB Dkt. No. SL07528410093, 23 MS.P.R 335 (1984); and
Day v. Departnment of the Arny, CH07528910118, 47 MS.P.R 617
(1991).

J: SUBSTANCE DEPENDENCE RAlI SED AS AFFI RVATI VE DEFENSE DURI NG
APPEAL OR GRI EVANCE PROCESS

Sonetinmes enpl oyees who appeal or grieve performance-based or
adverse actions nmay claima handi cappi ng condition of substance
abuse as an affirmative defense in their challenges to agency
actions. Wile an agency may believe that it has proven its case
and can denonstrate that it has not discrimnated against the
enpl oyee, the agency may think a settlenent agreenent or | ast
chance agreenent is in its best interest when an enpl oyee raises
this affirmati ve defense in connection with an appeal or
grievance. But not every case can be or should be settl ed.

In addition to conditions for holding actions in abeyance stated
in Unit 4, any condition the agency believes useful to require if
t he enpl oyee i s brought back on the job can be included if the
enpl oyee and/or his or her representative agree. "Last chance"
and settl enent agreenents nust be devel oped consistent with the

| egal and regul atory requi renents governi ng personnel actions.
Settl enment conditions have included:

o] Establi shnent of a period in which the enployee is
gi ven anot her chance but with a waiver of the right to
appeal or grieve the effecting of the agency's action
during that period.

o] Alternatively, imediate inposition of a | esser
di sciplinary action wwth a renoval action held in
abeyance.

o] Detail, reassignnment, or reduction in grade to a

nonsensitive position or one w thout duties the
enpl oyee m ght be unsafe perform ng.

o] Provi sion for medi cal exam nations through the agency
health unit or other neans, and/or al cohol or drug
testing on a random or periodic basis.

o] Requi rement for successful conpletion of the agreenent
to restore or naintain a security cl earance.
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0 Adj ust nent of perfornmance requirenents.

o] Provi sions for paying or not paying back pay, attorney
fees, etc.

Settl ement agreenents can

o] G ve the agency a degree of control over the enpl oyee's
return to work;

o] Clearly warn the enpl oyee of the consequences of
failing to neet conditions;

o] Be enforced by MSPB if entered into the record.
For case law in this area, see Chapter 3.
K: EMPLOYEES HAVE ADM TTED OR TESTED PCsI Tl VE FOR DRUG USE

Because of the special requirenents of Executive Order 12564 of
Septenber 15, 1986 and FPM Letter 792-19, an agency nay not
believe that it can or needs to provide an opportunity for
rehabilitation once it has determned illegal drug use by an

enpl oyee. The agency nay refer the enployee to counseling but
continue wth renoval of the enployee, or if the confirnmed drug
use i s the enpl oyee's second of fense, the agency may proceed at
once to the renoval process. See the discussion of firmchoice
in Unit 3. Also, check the acconpanying di scussi on of applicable
case law in this area (Chapter 3) and with your |egal counsel

4-16



CHAPTER 4: SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH PROBLEMS
I NVOLVI NG SUBSTANCE ABUSE
UNIT 3: FIRM CHO CE

A VWHAT IS "FI RM CHO CE?"

Just what is "firmchoice" and where does the term conme fron?
OPM s gui dance material recommends that supervisors discuss
performance and conduct problens with enpl oyees and tell them
about avail able health services if the performance or conduct
problemis caused by a health or personal problem |If the

enpl oyees do not accept hel p and performance or conduct conti nues
to be unacceptable, the guidance calls for supervisors to provide
a firmchoi ce between enpl oyees' accepting agency assi stance

t hrough the EAP (i ncluding counseling or professional assessnent
of their problens), and cooperation in treatnent, if indicated,
or accepting the consequences of continued unsatisfactory
performance or conduct, up to and including renoval.

B: HOW DO YOU G VE A FI RM CHO CE?

Rodgers (cited in Unit 1: Introduction) restates OPM s advice as
follows: "If the enployee's unsatisfactory job performnce

conti nues, the agency nust provide the enployee with a "firm
choi ce" between treatnent and di scipline. The agency nust
clearly and unequi vocally warn the enpl oyee that unsatisfactory

j ob performance caused by drinking will result in discipline,
eventual ly including the term nation of enploynent."” (enphasis
added) This statenent is inportant. "Firmchoice" is not a pro

forma device to be called into use only when the agency has
reached the stage of renoving an enpl oyee. Agencies should start
early and get the nessage through | oud and clear, through the
consi stent and graduated use of witten offers of counseling and
war ni ngs, and progressive discipline. Furthernore, once

enpl oyees have been warned of the consequences, carry the
war ni ngs through. Both in Whitlock (cited in Unit 1:

I nt roduction) and Rodgers the agencies had repeatedly warned and
t hreat ened, but never carried through. 1In a few cases, the first
i ndi cation of a substance-rel ated conduct problemis a serious or
crimnal infraction, and there may not be the opportunity for
progressive discipline nor would the current case law require it.
(Hougens v. U.S. Postal Service, MSPB Docket No. PH07528610373,
38 MS.P.R 135 (1988))

C IS A FIRMCHO CE REQU RED FOR EMPLOYEES HANDI CAPPED BY
El THER ALCOHCLI SM OR BY DRUG ADDI CTI ON?

Al'l the case law so far that pertains to "firmchoice" has been
connected with adverse actions agai nst enpl oyees who are
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handi capped by al coholism It probably is not required for those
who are current users of illegal drugs, since the Anericans with
Disabilities Act anended the Rehabilitation Act to exclude such
current users. It nmakes equally good sense to treat themno
differently, if there is a chance to salvage a good enployee. In
fact, Executive Oder 12564, Drug-Free Federal Wrkpl ace, seens
to envision this when it requires the sinmultaneous initiation of
di sciplinary action coupled with referral to the EAP for
counsel i ng.

D WHEN IS A FI RM CHO CE APPROPRI ATE?

"Firmchoice" in OPMs viewis not tied exclusively to renova
but can and often should be given nuch earlier. The earlier part
of this guidance discusses various situations where it may be
appropriate. Even if a firmchoice nust be repeated before the
poi nt of renoval, it should not be necessary to do a last "firm
choi ce" once the point has cone when the agency determ nes that
t he enpl oyee can no | onger be kept on the rolls, if the agency
has been consistent in warning and follow ng through. However,
if there is no indication at all of alcohol or drug addiction
problens until renoval is proposed, then a firmchoice between
treat nent and renoval woul d be appropriate.
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CHAPTER 4: SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH PROBLEMS
I NVOLVI NG SUBSTANCE ABUSE
UNIT 4: LAST CHANCE AGREEMENTS AND OTHER DELAYED DI SCI PLI NARY
APPROACHES

A: LAST CHANCE AGREEMENTS
What is a "Last Chance Agreenent?

A "l ast chance agreenent” is a bilateral agreenent in which the
agency agrees to hold an action in abeyance (or in sone cases
substitutes a | esser penalty) for a specific period of time, in
return for the enpl oyee's prom se to neet the conditions of the
agreenent for the stated period. |If the enployee fails to live
up to one or nore of the conditions set out in the agreenent
during the tine the agreenent is in effect, the agency ordinarily
effects the original action. |If the enpl oyee does neet the
agreenent's conditions, the agency cancels the original action.

| s a Last Chance Agreenent or Agency Abeyance Action
Applicable for Actions O her Than Renoval s?

Agenci es nost often use a | ast chance agreenent or other form of
post poned actions in the case of renovals. However, agencies are
i ncreasingly using these nethods of getting the enpl oyee to

i nprove conduct, performance, or |eave use and to undertake
successful rehabilitation efforts in connection wth suspensions
of various length. It is presuned that they m ght al so be
effective in the case of reductions in grade, but OPMis not
aware they have been used in this way.

Do Last Chance Agreenents Al ways Provide for No Action
to Be Taken During an Agreed-upon Peri od?

Many | ast chance agreenents do provide that no disciplinary

actions will be taken during the period in which the enployee is
gi ven anot her chance for rehabilitati on and/ or denonstrating
accept abl e performance, conduct, and | eave use. Increasingly,

however, agencies and enpl oyees are arriving at agreenents which
provide for a |lesser disciplinary action to be inplenented
imedi ately in any case, and the original action to be cancel ed
or inplenented |ater, depending on whether or not the enpl oyee
has lived up to the terns of the agreenent. See case | aw

di scussion (Chapter 3) on this issue, particularly EEOCC s
affirmation of such provisions.

Can a Last Chance Agreenent Constitute a "Firm Choice"?

A last chance agreenent may serve as a very effective firm
choice, either in the case of an enpl oyee who has been given
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earlier chances at rehabilitati on whomthe agency is attenpting
to salvage for the last tine, or for an enpl oyee who has fail ed
to acknow edge substance abuse as being a problem In this use
of last chance agreenents, a |lesser action imredi ately effected,
with the greater action placed in abeyance would informthe

enpl oyee enphatically of the need for inprovenent and successf ul
rehabilitation.

What are the Typical Elenents of a Last Chance Agreenent?

Last chance agreenents typically set out conditions the enpl oyee
must nmeet and maintain, for exanple:

0 accept abl e performance, conduct, and | eave use.
o] mai nt enance of a substance-free status while at work.
0 participation in a substance-abuse counseling and

treatnent program as prescribed by an EAP specialist or
other simlar agency specialist. These specialists are
in a position to determ ne the best program whether
outpatient or inpatient, for a particular individual,
any health insurance limtations, the enployee's
potential for rehabilitation, etc. Supervisors and
enpl oyee/ |l abor rel ations professionals can best
determ ne whether the recommended rehabilitation
program can be accommopdated in the enpl oyee's
wor kpl ace.

o] a consent for release of information to the EAP and the
supervisor to allow reports of the enployee's progress
in a programto be nonitored. Oten, the agency has
t he EAP counsel or nonitor this progress, but an outside
rehabilitative center may be invol ved, depending on the
type of rehabilitation programthe enpl oyee has

ent er ed.
o] possi bl e screens for substance use.
An agreenent preferably will set a finite period of tine for an

action to be held in abeyance. This period nust be reasonabl e,
taking into account the nature of the addiction, the period of
time necessary for the enployee to obtain treatnent and to
denonstrate acceptable job performance, conduct, and | eave use.
Most comonly, agencies set atinme limt of fromsix nonths to a
year, though OPMis aware of periods anywhere fromthree nonths
to two years.

Many agreenents, but not all, provide for waiver of appeal and
grievance rights, both current and future. This provision is not
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necessary. |If an enployee or his or her representative is
unwilling to agree to a waiver of rights, the agency usually is
able to have its action sustained on review if it has clearly
stated what is expected of the enpl oyee and given himor her a
genui ne opportunity to undergo rehabilitation. Sonetines the
enpl oyee wll agree to a waiver of review rights, but his or her
representative is unwilling. In this situation, if it wshes to
i nclude the waiver in an agreenent, the agency nust denonstrate
that it has made the enpl oyee aware of the consequences of both
failing to neet the conditions of the | ast chance agreenent and
of a waiver of rights.

Are Enpl oyees' Waivers of Rights Binding
Before Third Parties?

In general, the MSPB, EEOC and the Federal G rcuit Court of
Appeal s have affirned the wai ver of appeal rights, both current
and prospective, by enployees as part of the terns of a |ast
chance agreenent. However, sone district and circuit courts have
held that it is invalid as against public policy to waive
prospective EEO rights in an otherw se valid agreenent.

B: UNI LATERALLY HOLDI NG AN ACTI ON | N ABEYANCE

Does the Agency Need the Enployee's Participation
When Hol di ng an Action in Abeyance?

Wiile it is preferable, when possible, to hold an action in
abeyance based on a nutual agreenent with the enpl oyee concerni ng
the conditions he or she nust neet in order not to have the
action effected, in sone cases an enpl oyee refuses to participate
i n devel opi ng the abeyance agreenent. In such situations, the
agency may decide to place the action in abeyance for a specific
period of time, without the enployee's participation, in order to
provi de reasonabl e accommbdati on, to be prepared for any possible
third party review, or again, to try to salvage a good enpl oyee.
In this case, the agency ordinarily sets out in a nenorandumthe
conditions it expects the enployee to neet in order to have the
action canceled at the end of the abeyance period, just as it
would in a last chance agreenent. Wile there is no requirenent
for the agency to develop this type of nmenorandum when hol di ng an
action in abeyance, doing so will serve as a warning to the

enpl oyee of the consequences of not neeting the agency's
condi ti ons.

May the Agency | nplenent the Del ayed Action
Wt hout a New Proposal ?

Odinarily, if the agency has given the enployee a notice in
witing proposing the action, the right to respond to the
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proposal, and the other procedural rights of Part 432 or Part

752, a new notice of proposal would not be required. The
decision, or preferably the effecting of the agency's action can
be held i n abeyance pendi ng the enpl oyee's successful
rehabilitation. |f, however, an agency has not yet proposed the
action before giving the enpl oyee the opportunity for
rehabilitation, then it would be good practice to give the

enpl oyee a nenorandum setting forth the agency's reasons for

del aying the action, and subsequently giving a notice of proposed
disciplinary action if it beconmes necessary.

Can the Agency Unilaterally "Wive"
t he Enpl oyee's Revi ew Ri ghts?

Since the enpl oyee has various statutory rights of review of

di sciplinary actions taken against himor her, the enpl oyee nust
be allowed to make a know ng and vol untary deci sion on whether to
wai ve these statutory rights. Wen an agency unilaterally hol ds
a disciplinary action in abeyance, there is no opportunity for
such an inforned decision. Therefore, the agency cannot
unilaterally take away the enployee's right to appeal or

ot herwi se chal | enge the action.
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CHAPTER 4: SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH PROBLEMS
I NVOLVI NG SUBSTANCE ABUSE
UNIT 5: SAMPLE LANGUAGE

| nportant note: The follow ng sanples are intended only to be
illustrative and hel pful in devel opi ng an agency's own docunents
to cover various sets of circunstances. They are not neant to be
construed as required | anguage or fornulas in any given
situation. Your |ocal enployee/labor relations office nust be
consul ted before any such letter is issued.

A: REFERRAL VWHEN EMPLOYEE HAS NOT CLAI MED SUBSTANCE DEPENDENCE

Ceneral Referral Paragraph
(Warning Letter, Menorandum for the Record
of Counseling Session, Notice of Proposal, etc.)

| f you believe that your [perfornmance, conduct, and/or |eave]
deficiencies nmay be caused by a personal, health, or other
problem | encourage you to seek assistance through the Enpl oyee
Assi stance Programoffice. | will be glad to nmake an appoi nt nent
for you, or you nmay obtain information from M/s , at

[ phone extension], in Room . Participation in this program
is voluntary, and your participation will be kept confidential if
you wish. If you want ne to consider a nedical problem | wll
need certain information fromyou and your physician concerning
the nmedical condition and its effects on you ability to do your

j ob and/ or conduct yourself properly.

Sanpl e Paragraph when Supervi sor Believes that
Subst ance Dependence May be Causing a Wrk-Rel ated Probl em

| believe that your [performance, conduct, and/or |eave] problens
may be due at least in part to a personal problem Therefore,
strongly recommend that you talk with our Enpl oyee Assi stance
Program (EAP) office about possi bl e approaches to overconming it.
| will be glad to nmake an appointnent for you, or you may contact
M/is , a counselor wth the EAP, to make your own
arrangenents. He/she may be reached at [ phone extension].

Though keeping this appointnment is in your best interest, your
participation in this counseling is voluntary and wll be kept
confidential unless you agree to a release of information about
your participation.

B: REFERRAL VWHEN EMPLOYEE HAS CLAI MED ALCOHOL OR DRUG PROBLEMS

Menor andum for the Record to Docunent Perfornmance,
Conduct, and/or Leave Problem w th Enpl oyee

[First list and discuss | eave and performance deficiencies.]

4-23



You stated that you had overslept on each of the days you were
late for work, a result of stress and fatigue you thought, for
whi ch you had been taking a conbination of aspirin and "a few

gl asses of wine" to help you relax. Furthernore, stress at work
had neant that you couldn't seemto concentrate on your
assignnents. You said that probably you should see a doctor
about your stress problem and that perhaps your al cohol
consunption was "a problemtenporarily.”

| then pointed out that | have not charged you with unexcused
absence for these instances of tardiness, but that | expect you
to report for work on tine each day in the future, or to submt a
statenent from your physician each tine you are tardy. In

addition, | gave you a deadline of one week fromthe date of our
nmeeting to submt the nonthly update. To assure that you stay on
top of your deadlines fromhere on, | amrequiring you to inform

me two days in advance of the due date for a project of your
progress, or any tine you are having a problem which may del ay
subm ssion of the project. | warned you that continued probl ens
wth tinmely subm ssion of your work products may require nme to
give you a rating of below fully successful with respect to the
tinmeliness standard for your critical elenent of training and
devel opnent.

Because of your expressed problens with stress and fatigue, which
you seemto believe led to your increased consunption of al cohol
recently, | informed you that the services of the Enpl oyee
Assi st ance Program (EAP), including short-term counseling and
assessnent, are available to all enployees. Per your request, |
have made an appoi ntnment for you with M/s , at ani pm

tonorrow, , in his/her office, Room .| strongly
urge you to keep this appointnent and take advantages of these
services which are available to you. Wether or not you do keep
t he appoi nt nent and accept any counseling or other services
recommended to you, | expect you to arrive at work and to submt

your assignnents in a tinely way.

| f you do see your physician regarding your problens with stress
and fatigue, and wish me to consider a nmedical problemin

connection wth your |eave and performance problens, | wll need
to have your doctor supply the followng itens of nedica
docunent at i on: , and ___, so that we can determ ne

how your nedi cal problens are affecting your work. [See 5 CF. R
8§ 339.301, Medical Qualification Determ nations, and FPM Chapter
339.]

| f you believe that your consunption of al cohol may be affecting
your work performance, you may submt a statenment concerning this
problem along with a diagnosis of the problemfrom your own

physician, fromM/s in the EAP office, or from sone other
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source such as a hospital or clinic.

| enphasize what | said in our neeting: If you are not successful
in inproving your attendance and any further |eave rel ated

probl ens occur, | will initiate formal disciplinary action. |If
your performance falls below the mnimally successful |level with
respect to tineliness or other aspect, | nust initiate a forma

opportunity for you to denonstrate acceptabl e perfornmance.
Utimtely, continued unacceptabl e performance, conduct, or | eave
use may result in your renoval

| encourage you not to give up your efforts to inprove your |eave
use and the tineliness of your work subm ssions, and to nmake ful
use of our agency counseling and referral services. | amready to
help you in both of these initiatives in any way | can.

Deci sion Letter when Enpl oyee has not Previously
Rai sed Subst ance Dependence as a Handi cappi ng Condition
in Connection with the Agency's Reasons for Action

[First discuss proposal and reasons for action, any mtigating or
aggravating factors, unless this is an action taken under Part
432, and of responses by the enpl oyee and/or his or her
representative. |

| have decided that all the reasons on which the action is based
are fully sustained by the requisite evidence and that the
proposed penalty is justified by all the appropriate factors set
forth in the notice of proposed action.

In your answer to the proposal to take [perfornmance-based action
under Part 432 or adverse action under Part 752], you told the

of ficial who heard your answer that you were addicted to al cohol,
and brought in a statenent fromDr. _ | a physician at
Hospital, which you had entered for detoxification treatnent
after receipt of the witten proposal to take action. Even

t hough you had previously denied any problemand refused to go to
counsel i ng when offered the chance to do so, you asked the
official hearing your reply for a last chance to attenpt
rehabilitation, and said that you woul d undertake whatever was
necessary to overcome your al cohol problem and keep your job. At
that time, you and your representative agreed that you woul d
abide by the terns of a |ast chance agreenent to save your job.
You, your representative, and the agency official subsequently
signed this agreenent (attached).

In order to give you an opportunity to denonstrate successful

rehabilitation, | have decided to hold this action in abeyance
for one year in return for your entering into the attached
agreenent and conpliance with its terns. |If you abide by its
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terms, no action will be taken based on the reasons | have
sust ai ned above. | enphasize that if you fail any tinme during
this next year to achieve and mai ntai n acceptabl e perfornmance,
conduct, and | eave use as set out in the agreenent, the terns of

the agreenent are that a date will be set for your inmmedi ate
[renmoval , reduction in grade, or suspension]. [Language
sonetines included: | note that the attached agreenent signed by

you, your representative, and the agency official contains a
wai ver of all appeal and grievance rights arising fromthis
agreenent . |

| wish you success in your rehabilitation efforts including the
treatnent prograns you have initiated, and hope that you have
resol ved your inmmedi ate problens with substance abuse and
dependency. |If you need further reasonabl e accommodati ons with
regard to your treatnent, please feel free to discuss this matter
further with the Enpl oyee Assistance Program staff and/or with
your supervisor. Questions concerning the policies and
procedures on which this action is based may be directed to the
Enpl oyee Rel ati ons Branch, Room ___ , on extension
Pl ease sign, date, and return the enclosed copy of this letter as
acknow edgenent of your receipt of the original.

Attachnent [Last chance agreenent]
Last Chance Agreenent (Renoval or Lesser Penalty)

Concerni ng the proposed [renoval, reduction in grade, suspension]
of , dated , the parties to this action, the

[agency], M/s [the enpl oyee], and [the representative] agree to
the foll ow ng:

1. The agency will hold the effective date of the enpl oyee's
[action] in abeyance in return for [his or her] conpliance with
the ternms of the agreenent. This agreenent will be in effect for

a period of 12 nonths fromthe date of the signature.

2. The decision to hold the effective date of the enployee's
removal in abeyance is a "last chance" opportunity for the

enpl oyee to denonstrate that [he or she] can maintain acceptable
per f ormance, conduct, or |eave use [specify any speci al

condi tions] [language used by sone agencies: w thout al coholic
beverages or any illegal substance in your system ]

3. The enpl oyee agrees to continue to follow the treatnent plan
devel oped by a recogni zed substance abuse treatment program
recommended by the Enpl oyee Assistance Program (EAP) staff. The
enpl oyee wll assure that nonthly witten progress reports wll
be sent fromthat programto the EAP office for the period of
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rehabilitation in the treatnent facility until a recogni zed

medi cal authority fromthe treatnent facility determ nes that
such treatnent is no | onger necessary to the enpl oyee's freedom
from substance dependency. 1In conjunction with participation in
this treatnment program and reports to the EAP, the enpl oyee
agrees freely without reservation to a release to the EAP
counsel or of information fromthe treatnent facility, and to the
supervi sor of information pertaining to the enployee's conti nued
conpliance with the agreed-on treatnent plan and the enpl oyee's
progress during and at the end of treatnent.

[4. Language sone agenci es have used: The enpl oyee agrees never
to report to work, or perform/[his or her] duties, wth al coholic
beverages and/or illegal substances in [his or her] system which
cause an adverse inpact on the enpl oyee's performance and/ or
conduct. If the enployee's supervisors discern that [he or she]
has reported to work after drinking or illegal drug use and that
this drinking or illegal drug use is having an adverse inpact on
performance or conduct, the enployee will be imediately required
to undergo bl ood al cohol |evel and drug screening tests.]

5. The enpl oyee agrees that, hereafter, an appropriate agency
official finds that the enpl oyee has failed to abide any of the
conditions of this agreenent, [his or her] [adverse or

per f or mance- based acti on] woul d be warranted.

6. The agency agrees that if [the enpl oyee] successfully abides
by the terns of this agreenent for a period of one year, the
[action] wll be canceled, with a notation in [the enpl oyee's]
records that it was canceled foll ow ng successful rehabilitation
efforts.

[7. Optional |anguage: The enployee and [his or her]
representative agree to waive all appeal and grievance rights
arising fromthis agreenent.] Note that Royal v. Canpbell says
t he enpl oyee may not wai ve prospective EEO rights.

Enpl oyee Appropri ate agency official

Enpl oyee's representative

Dat e
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CHAPTER 4: SUGGESTI ONS FOR HANDLI NG EMPLOYEES W TH PROBLEMS
I NVOLVI NG SUBSTANCE ABUSE
UNI'T 6: SUGGEESTI ONS FOR ASSI STANCE | N REHABI LI TATI VE EFFORTS

Though supervi sors and nanagers are responsible primarily for

nmoni toring enpl oyees' performance and conduct rather than their
progress in efforts to overcone their dependence on al cohol or
drugs, there are ways that supervisors can assist these enpl oyees
inrehabilitative efforts. Wat these nostly involve is giving

t he enpl oyees nuch I ess | eeway and freedom of action, and

appl ying continued pressure to get themto live up to performance
and conduct expectations, while allowng themto attenpt
rehabilitation through treatnent and counseling. Here are sone
nuts and bolts suggestions for agencies to use in providing
reasonabl e accommodati on for enpl oyees who are substance-

addi cted. These will involve sone tinme and work on the
supervisors' parts, but can pay off in having nore productive
enpl oyees.

Use of Leave for Treatnent or Rehabilitation

Wth proper nedical docunentation, it nay be appropriate to
approve sick | eave, annual |eave, |eave w thout pay, or advance

| eave for enployees seeking treatnent or rehabilitation for

subst ance addiction. (Note that there nmay be situations when the
agency may not require an enployee to repay advance sick leave if
he or she subsequently retires.) |If an enployee has accrued sick
| eave, the agency is required to approve the enpl oyee's request
for sick leave for treatnents other than routine nedical checkups
if he or she supplies acceptable nedical docunentation. (See FPM
Letter 630-29, Cctober 6, 1983.) Note also that LWOP differs
fromAWL in that ordinarily it nmay not formthe basis for a
subsequent agency disciplinary action, although action nay be
based on excessive unscheduled LWOP if certain tests are net.
(See FPM Chapter 752.)

Adj ust ment of Work Schedul e or Duty Hours

Oten, enployees may need sone adjustnent in their hours of duty
or work schedule in order to participate in a treatnent or
rehabilitation program Mny enpl oyees also attend self-help
groups such as Al coholics Anonynous or Narcotics Anonynous during
the lunch period. Daily attendance at such neetings is
frequently required as part of a treatnment program and enpl oyees
can be assisted in this requirenent by having a work schedul e

adj ust mrent such as an extended |unch period. Oher adjustnents
could include tenporary reassignnent to the day shift for the
enpl oyee who works at night, to allow for closer supervision,
maki ng up mssed tine at either end of the workday, etc.
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Shorter-Term Deadl i nes and C oser Supervi sion

Subst ance addi ctions are progressive di seases which affect al
areas of individuals' lives. Since the |ast area affected is
ordinarily the workplace, enployees in early recovery usually
benefit from having supervi sors manage nore cl osely, using short-
term deadl i nes and careful scrutiny, to help the individuals
repair sone of their lack of control on the job. Wile

consi stency, clear expectations and instructions, and nore

f eedback (both positive and negative), help all enployees,

subst ance addi cts especially need these since they are not always
self-notivated. Sone addicts can also use retraining in areas in
whi ch they nmay have lost skills while actively engaging in their
addi cti on.

Suspensi on of Travel Requirenents

During the period of rehabilitation, EAP experts have found it

i nportant that the enployees be able to attend counseling
sessions and "twel ve-step" neetings on a regular basis. OPM
recomends that, where possible, agencies not send such enpl oyees
on travel assignnents until the period of rehabilitation is

conpl eted. Substance abusing enpl oyees often have problens while
on official travel, away from cl ose supervision, which nanagers
and supervisors can attenpt to overcone by delaying travel for

t hese indivi dual s.

Reassi gnnment or Det ai

Cenerally, it is not advisable froma treatnent perspective to
detail or reassign enployees who are participating in recovery
prograns. Part of these enployees' denial defenses may be to
claimthat they don't have probl ens, but that nanagenent or
specific supervisors are out to get themor that personality
conflicts get in the way of effective conmunication. These
clains may be real, in which case a reassignnent or detail can be
appropriate. However, taking these enpl oyees out of their
regular jobs in nost cases only serves for the agency to tolerate
and ignore the increasing problens w thout holding the enpl oyees
accountable for their performance, conduct, and attendance on a
consi stent basis.
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CHAPTER 5: SOME COVWMENTS ABOUT REASONABLE ACCOVMODATI ON AND OTHER
MENTAL HEALTH PROBLEMS

| NTRODUCTI ON

The |l ast two chapters have focused on case | aw and gui dance
concerni ng enpl oyees with al cohol and substance abuse probl ens.
Wil e many of the sanme principles will apply when handling

enpl oyees with other types of nental health problens, there are
sonme ot her accommodati ons not related to substance abuse which
war rant di scussi on here.
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CHAPTER 5: SOMVE COMMENTS ABOUT REASONABLE ACCOMMODATI ON AND
OTHER MENTAL HEALTH PROBLEMS
UNIT 1: WHAT | S REASONABLE ACCOVMODATI ON?

The Rehabilitation Act (and the ADA) requires that an enpl oyer
provi de a reasonabl e accommopdation to the known physical or
mental limtations of a qualified applicant or enployee with a
disability unless it can be shown that the accommodati on woul d
i npose an undue hardship on the busi ness.

A: DEFI NI TI ON OF REASONABLE ACCOMMODATI ON

EEOCC s techni cal assistance manual defines reasonable
accommodati on as "any nodification or adjustnent to a job, an
enpl oynent practice, or the work environnent that makes it
possible for an individual with a disability to enjoy an equal
enpl oynent opportunity.”

B: EXAMPLES OF ACCOMMODATI ONS FOR PERSONS W TH MENTAL
DI SABI LI TI ES

Fortunately, accommodations for persons with nental disabilities
are sone of the easiest to nmake and at little cost to the agency.
Job restructuring is a common nethod. This is frequently
acconpl i shed by exchanging functions with anot her enpl oyee or by
changi ng when and how tasks are done. EEQOC provides this
exanpl e:

"A person with nental retardati on who can performjob
tasks but has difficulty renmenbering the order in which
to do the tasks m ght be provided with a |list to check
of f each task. The checklist could be reviewed by a
supervi sor at the end of each day."

Modi fi ed work schedul es are al so common for enpl oyees with nental
health problens. The follow ng exanple is probably the nost
frequently used nethod:

"An accountant with a nental disability required two
hours off, twice weekly, for sessions with a
psychiatrist. He was permtted to take |onger |unch
breaks and to make up the time by working | ater on

t hose days."

Fl exi bl e | eave plans and flexible work sites are al so
possibilities. L.L. Mancuso, in an article entitled "Reasonabl e
Accommodation for Wirkers with Psychiatric Disabilities", (in
Psychosocial Rehabilitation Journal 14(2), 2-9, 1990) discusses
the foll owi ng accombdati ons that are actually being done for
enpl oyees with psychiatric disabilities:
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Physi cal Environnent:

0 Purchase roomdividers for a data entry operator
who has difficulty maintaining concentration in an
open work area

o Arrange for an entry-level worker to have an
encl osed office to reduce noise and interruptions.

| nt er per sonal Envi ronnent:

o Arrange for all work requests to be put in
witing for a library assistant who becones
anxi ous and confused when gi ven ver bal

i nstructions

o Train supervisors to provide positive feedback
along with criticisns of perfornmance for an

enpl oyee re-entering the work force after a | ong
psychiatric hospitalization

o All ow a worker who personalized negative
coments to provide a self-appraisal before
recei ving feedback froma supervisor

o Schedul e daily planning sessions with a co-
wor ker to devel op hourly work goals for soneone
who functions best under structure.

Job Structure:

Wor k

o Arrange for work at honme for a worker who cannot
drive or use public transportation due to nental
illness

0 Re-structure a receptionist job to elimnate
peri pheral duties (e.g. lunchtine swtchboard
coverage) normally handled by individuals in this
position

o Exchange probl ematic secondary duties for part
of anot her enpl oyee's job description.

Schedul e:
o Allow a worker with Iimted physical stamna to
extend hi s/ her hours of work to allow for

addi ti onal breaks or rest periods during the work
day
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o Allow a worker to shift his/her schedule by |.5

hours twi ce each nonth to attend psychot herapy
appoi nt nent s.

However, not all nental handi caps can be accommodated. Al so, al
of the accommodati ons descri bed above may not be possible in the
Federal governnment. For exanple, an enployee's failure to
continue with prescribed nedication can |lead to violent or
erratic behavior at the worksite. Sonetinmes this wll nmean that
the enployee is not a "qualified" handi capped person or that
provi di ng accommopdati on woul d be an undue hardship for the
agency.
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CHAPTER 5: SOMVE COMMVENTS ABOUT REASONABLE ACCOMMODATI ONS AND
OTHER MENTAL HEALTH PROBLEMS
UNIT 2: EAP ROLE

A EAP AS A REASONABLE ACCOVMCODATI ON
B: OTHER HELP PROVI DED BY THE EAP

The EAP is frequently a vital part of reasonabl e accommodati on.
As nentioned in previous places, the programcan offer

assessnent, referral, short-termcounseling and follow up for

enpl oyees with enotional problens. |In addition, the EAP can act
as an advocate with managenent in setting up acconmodations for
enpl oyees with nental disabilities, particularly those returning
to work froma hospitalization. The program may, for exanple, be
able to find enpl oyees "supported enpl oynent” prograns. These
prograns usually provide free job coaches and ot her assistance to
enable certain individuals with disabilities to learn and/or to
progress in jobs.

The EAP can al so assi st managers hiring people with identified
mental disabilities to design "reasonabl e accommodati ons” before
t he enpl oyees cone on board. EAP counselors can also help
prepare new enpl oyees' co-workers to handle the disabilities.
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CHAPTER 6: RESOURCES AND ADDI Tl ONAL | NFORMATI ON

| NTRODUCTI ON

In this chapter are sone additional resources for the specific
areas discussed throughout this docunent. These may be useful to
EAP staff or others in assisting clients who may need information

about a particular topic, particularly disabilities.
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CHAPTER 6: RESOURCES AND ADDI Tl ONAL | NFORMATI ON
UNIT 1: WHO TO CONTACT FOR MORE | NFORMATI ON ON THE HHS EAP
PERSONNEL | NSTRUCTI ON 792-2, OR THI S DOCUMENT

For all of the issues discussed in this docunent, contact the EAP
Director's office for assistance in contacting the correct
individuals or to see how sinilar situations have been handl ed in
the past. The office can be reached at:

Director, Enployee Assistance Program
200 I ndependence Avenue, S. W
Room 5- 35E

Washi ngton, DC 20201

202-690-7322 (main office nunber)
202-690- 7954 (EAP Director)
202- 690- 8229 (EAP Speci al i st)

Also contact this office for further information on HHS Personnel
I nstruction 792-2, the HHS EAP policy. This policy is witten
and adm nistered by the EAP Director's office. In addition, HHS
has 16 EAP Adm nistrators around the country and at vari ous
headquarters locations. A list of their offices is found in
Appendi x A



CHAPTER 6: RESOURCES AND ADDI Tl ONAL | NFORMATI ON
UNIT 2: VWHO TO CONTACT FOR MORE | NFORVATI ON ON THE AMERI CANS
W TH DI SABI LI TI ES ACT OR THE REHABI LI TATI ON ACT

The EEQOC has devel oped an extensive resource directory for
persons concerned with the ADA (and Rehabilitation Act) or other
general information regarding disabilities. 1t can be obtained
by contacting:

U.S. Equal Enpl oynent Opportunity Conm ssion
1801 L Street, NOW
Washi ngton, DC 20507

Title: A Technical Assistance Manual on the
Enpl oynent Provisions (Title I) of the
Americans with Disabilities Act

To order call: 800-669- EECC
ADA Hel pline: 202-663-4900

For specific information regarding HHS policy and case |law in
this area, contact:

Center for Human Resource Strategic Planning and
Pol i cy

Human Resource Disability Issues Manager

200 I ndependence Avenue, S. W

Room 50CE

Washi ngt on, DC 20201

202- 690- 6424
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CHAPTER 6: RESOURCES AND ADDI Tl ONAL | NFORMATI ON
UNIT 3: WHO TO CONTACT FOR MORE | NFORVATI ON ON THE DRUG FREE
WORKPLACE

Wthin HHS, the DFW (including drug testing) is the
responsibility of:

Personnel Security and Drug Testing Program
Di vi si on

ASPER

200 I ndependence Avenue, SAW

Room 5- 23B

Washi ngt on, DC 20201

202- 690- 5756
The DFWis handl ed at the national |evel by:
O fice of National Drug Control Policy
Executive Ofice of the President
Washi ngt on, DC 20500
Assi stance on Federal issues nay al so be obtained from
Enpl oyee Heal th Services Branch
O fice of Personnel Managenent
1900 E Street, N W
Room 7412
Washi ngton, D.C.
202-606- 1269

The National Institute on Drug Abuse al so offers assistance with
DFWissues. They have a toll-free nunber:

800-843-4971

Each state governnent has an office concerned with the issues of
al cohol /drug use and can al so provi de assi stance on DFWi ssues.
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CHAPTER 6: RESOURCES AND ADDI Tl ONAL | NFORMATI ON
UNIT 4: VWHO TO CONTACT FOR MORE | NFORVATI ON ON CONFI DENTI ALI TY
| SSUES

The EAP Director's office is the best place to contact regarding
issues related to the Privacy Act and the confidentiality

regul ations. They have on-going contact wwth the Ofice of the
Ceneral Counsel (OGC) around such issues. Privacy Act issues and
confidentiality regulation (42 CFR Part 2) issues are typically
handl ed by different OGC offices. The EAP Director's office can
hel p direct persons to the appropriate office or usually find out
the necessary information. The office can be reached at:

Director, Enployee Assistance Program
200 I ndependence Avenue, S. W
Room 5- 35E

Washi ngt on, DC 20201

202-690- 7322 (main office nunber)

202- 690- 7954 (EAP Director)
202- 690- 8229 (EAP Speci al i st)
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CHAPTER 6: RESOURCES AND ADDI Tl ONAL | NFORMATI ON
UNIT 5: WHO TO CONTACT FOR MORE | NFORVATI ON ON THE STANDARDS
OF ETH CAL CONDUCT

Each Federal agency is required to designate an Agency Ethics
Oficial. In HHS, these nmatters are the responsibility of:

O fice of Special Counsel for Ethics
200 I ndependence Avenue, S. W

Room 707E

Washi ngt on, DC 20201

202-690- 7258

Regul ati ons on conduct and ethical behavior of Federal enployees,
i ncl udi ng Standards of Ethical Conduct, are the responsibility of
the Ofice of Governnment Ethics. For further information

cont act :

Ofice of Governnment Ethics
Suite 500

1201 New Yor k Avenue, NOW

Washi ngton, DC 20005-3917

202-523- 5757
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CHAPTER 6: RESOURCES AND ADDI Tl ONAL | NFORMATI ON
UNIT 6: WHO TO CONTACT FOR OTHER GENERAL ( NON- HHS) EAP

| NFORVATI ON

Addi tional information on EAPs in general may be obtained from
t he Enpl oyee Assi stance Professional Association (EAPA), the
nati onal professional association for EAPs. They can be reached

at :

EAPA
4601 N. Fairfax Drive
Suite 1001

Arlington, VA 22203

703-522-6272
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HHS EAP ADM NI STRATORS



EAP ADM NI STRATORS

REGQ ON |

Nancy Hlls

EAP Adm ni strator, DHHS

JFK Federal Building, Room 1503
Bost on, Massachusetts 02203
617-565-1391

REGQ ON |

Robert Pollio

EAP Admi ni strator, DHHS

Regi onal Personnel O fice, Room 39-120
26 Federal Pl aza

New Yor k, New York 10278

212- 264- 2586

REG ON |11

Brenda Wells

EAP Adm ni strator, DHHS

Regi onal Personnel O fice, Room 9400
3535 Market Street

Phi | adel phi a, Pennsylvania 19104
215- 596- 6428

REG ON | V

Mary Pl unmer

EAP Admi ni strator, DHHS

101 Marietta Tower, Room 1604
Atl anta, CGeorgia 30323

404- 331- 2452

REG ON V

Kennet h Haycock

EAP Adm ni strator, DHHS

Regi onal Personnel Ofice, 22nd Fl oor
105 West Adans Street

Chicago, Illinois 60603

312- 886- 5494



REG ON VI

B.J. WIIlians

EAP Adm ni strator, DHHS

Regi onal Personnel O fice, Room 930
1200 Mai n Tower

Dal | as, Texas 75202

214-767-3120

REA ON VI |

Shar on Mur phy

EAP Adm ni strator, DHHS

P. O. Box 15458, 601 East 12th St.
Kansas City, Mssouri 64106

816- 426- 7309

REG ON VI | |

Donna Keel i ng

EAP Admi ni strator, DHHS

Regi onal Personnel O fice, Rm 1031
19th and Stout Streets

Denver, Col orado 80294
303-844-6391

REG ON | X

Sage Kat aoka

EAP Adm ni strator, DHHS

Regi onal Personnel Ofice, Rm 118
50 United Nations Plaza

San Francisco, California 94102
415-556- 3437

REA ON X

John Mur phy

EAP Adm ni strator, DHHS

Regi onal Personnel O fice, Mail Stop RX-05
2201 Si xth Avenue

Seattle, Washington 98121

206- 553- 8033

CENTERS FOR DI SEASE CONTRCL
Pat Br own

Per sonnel Managenent O fice
Centers for Disease Control
1600 difton Road, N.E.

Mai | Stop DO1



Atlanta, Georgia 30333
404- 639- 3608

HEALTH CARE FI NANCE ADM NI STRATI ON
Li nda Frederi ck

EAP Adm ni strator, DHHS HCFA

G 21 East H gh Rise

6325 Security Boul evard

Bal ti nore, Maryland 21207

410- 966- 5523

SOCI AL SECURI TY ADM NI STRATI ON
Patricia Hicks

EAP Adm ni strator, DHHS SSA
3120 Annex

6401 Security Boul evard
Baltinore, Maryland 21235
410- 965- 1010

SOUTHWEST COVPLEX

Ceri Cooper man

EAP Adm ni strator, DHHS
Room 1036, Switzer Buil ding
330 C Street, S.W

Washi ngton, D.C. 20201
202-205-5790

NATI ONAL | NSTI TUTES OF HEALTH
Robert Ostrowski

EAP Adm nistrator, NH
Bui | ding 31, Room 1C02

9000 Rockville Pike

Bet hesda, Maryl and 20892
301-496- 2801

PUBLI C HEALTH SERVI CE

Peter Mazzell a

EAP Adm ni strator, DHHS PHS
Rockwal | Buil di ng #2

5515 Security Lane, Suite 901
Rockville, Maryland 20852
301-443- 2257
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DEFI NI TI ONS OF FREQUENTLY USED TERMS



DEFI NI TI ONS

ADA: Anericans with Disabilities Act (Public Law 101-336, 1990);
a conprehensive anti-discrimnation statute that prohibits

di scrimnation against individuals with disabilities in private
and state and | ocal governnent enploynent, and in the provision
of public accomodations, public transportation, state and | ocal
gover nnment services, and tel econmunications. For using this
docunent, it is also inportant to know that the ADA anended the
Rehabilitation Act, which nakes simlar anti-discrimnation
provi sions for Federal enployees.

FIRM CHO CE: offer to an enpl oyee affected by a substance abuse
probl em of an unequi vocal choi ce between effective treatnent of
his or her condition or the initiation of renoval procedures
(rather than nerely proposing a renoval). This definition was
set forth by MSPB in the Harris v. Arny decision (1993).

| NDI VIDUAL WTH A DI SABILITY: an individual with a disability is
one who has: a physical or nental inpairnent that substantially
limts at |least one major life activity; a record of such an
inpairnment; or is regarded as having such an inpairnent. This
definition is found in the ADA

LAST CHANCE AGREEMENT: a bil ateral agreenent for an agency to
hold an action in abeyance (or in sone cases substitute a | esser
penalty) for a specific period of tine in return for an

enpl oyee's prom se to neet the conditions of the agreenent for
the stated period. A last chance agreenent nay al so serve as a
firm choice.

MRO (MEDI CAL REVI EW OFFICER): a licensed physician with know edge
of substance abuse; is responsible for receiving and interpreting
| aboratory results on persons who have been tested for drug use
under the Drug-Free Wrkplace Program

QUALI FI ED HANDI CAPPED | NDI VI DUAL: sane as "individual with a
disability"; see definition above.

REASONABLE ACCOVMODATI ON: any nodi fication or adjustnent to a

j ob, an enpl oynent practice, or the work environnent that makes
it possible for an individual with a disability to enjoy an equal
enpl oynment opportunity.

SAFE HARBOR: a provision in the Drug-Free Wrkpl ace Program for
enpl oyees to voluntarily admt to their drug use prior to being
identified by the Departnment. Once enpl oyees cl ai msafe harbor
they nust conplete treatnent through the EAP and refrain from
further drug use. |If these conditions are net, the Departnent
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will not initiate disciplinary action related to the drug use.



